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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 

No. 12,249 

Tennessee Natural Gas Lines, Inc. 

Petitioner 


vs. 

Federal Power Commission 

Respondent 

Petition For Review of Order 
of the Federal Power Commission 

1 In The 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 

No_ 

Tennessee Natural Gas Lines, Inc. 

Petitioner 

V8. 

Federal Power Commission 

Respondent 


PETITION FOR REVIEW AND STAY 
OF COMMISSION ORDER 

Your Petitioner, Tennessee Natural Gas Lines, Inc^ 
being aggrieved and suffering a legal wrong by an order 
of the Federal Power Commission, hereinafter called the 
“Commission”, dated April 16, 1954, hereby files in this 
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Court pursuant to Section 19(b) of the Natural Gas Act 
its petition to this Honorable Court to review such order, 
and pending final decision by this Court to stay said 
order, and upon such review to set aside and/or modify 
it A true and correct copy of said order of April 16, 
1954, is hereto attached, marked Exhibit “A”, and by 
this reference made a part hereof. In support hereof, 
Petitioner respectfully shows: 

A. The Nature of the Proceeding as to Which Review 
is Sought. 

On August 31, 1953, Petitioner tendered to the Com¬ 
mission Petitioner’s Third Revised Sheets Nos. 4, 6 and 7 
to its FPC Gas Tariff, Original Volume No. 1, 
2 seeking an increase in its resale rates to its only 
resale customer, Nashville Gas Company, all of the 
stock of which is owned by Petitioner. 

By order issued September 24, 1953, the Commission 
suspended the proposed Tariff Sheets until March 1, 
1954, and ordered a hearing commencing February 15, 
1954, concerning the lawfulness of the rates, charges, 
classifications and services set forth in said Tariffs. 

On March 18, 1954, the Commission entered its order 
making effective said suspended Tariff Sheets as of 
March 1, 1954, upon the filing of an undertaking and sub¬ 
ject to refund with interest of the portion of the in¬ 
creased rates and charges which might not be found to 
be justified. A true and correct copy of said order is 
hereto attached, marked Exhibit “B”, and by this refer¬ 
ence made a part hereof. 

Said order of March 18, 1954, among other things, con¬ 
tains the following: 

“The Commission orders'. 

• • • • 
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(B) Tennessee Natural shall refund to those entitled 
thereto all or the portion of the difference between the 
increased rates and charges made effective as of March 
1, 1954, and those in effect immediately prior thereto, 
found by the Commission in this proceeding not justified, 
with interest at the rate of 6% per annum from the date 
of payment to Tennessee Natural until refunded; etc*" 

The said order further provided that Tennessee Natural 
should file with the Commission the necessary undertak¬ 
ing to make refund referred to in paragraph (B) above 
within 15 days from the issuance of said order. Ac¬ 
cordingly, on March 23, 1954, Petitioner did file the re¬ 
quired undertaking to make refund with the Commission. 

On February 15, 1954, the hearing was convened before 
the Commission and recesses were permitted from day to 
day, during which time conferences were held among 
representatives of Petitioner, the intervenors,— 
3 City of Nashville and the Tennessee Railroad and 
Public Utilities Commission,—and the Commission 
Staff in order to discuss informally the rate increase in 
an effort to simplify the issues or reach a settlement sat¬ 
isfactory to all parties. 

At an open hearing on February 19, 1954, it was an¬ 
nounced that an agreement had been reached as to all 
issues except whether the Tennessee Gross Receipts Tax 
should be included in Petitioner’s cost of service* Ac¬ 
cordingly, it was agreed that alternate rates would be 
submitted to the Commission reflecting the inclusion and 
exclusion of the Tennessee Gross Receipts Tax. There 
was also submitted to the Commission briefs by all 
parties on the sole question at issue. The Commission 
Staff offered in evidence Exhibit No. 10, which was re¬ 
ceived and which was titled “Comparison of Resale 
Cost of Service and Resale Revenues Under Stipulated 
Rates (1953) (Including and Excluding Tenn. Gross Re- 
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ceipts Tax). The figures in the left hand column of said 
Exhibit are under the heading, “Excluding Tenn. Gross 
Receipts Tax” and the figures in the right hand column 
are under the heading “Including Tenn. Gross Receipts 
Tax.” The following is copied from this exhibit: 

“Stipulated Rate 
Demand Charge 

First 36.800 mcf per month of 

bDIing demand, $ per mcf_ $2.16 $2.20 

All excess mcf per month of bill¬ 
ing demand_ $1.80 $1.82 

Commodity Charge 

^ per mcf._ 15.4£ 15.6^” 

By its order of April 16, 1954 (Exhibit A), the Com¬ 
mission excluded from Petitioner’s cost of service the 
Tennessee Gross Receipts Tax and ordered that the 
4 stipulated rates in the left hand column quoted 
above should take effect within 30 days from the 
issuance of the order. 

On May 12, 1954, Petitioner filed with the Commission 
an Application for Rehearing for Stay of the Commission 
Order and for Oral Argument On the same date Peti¬ 
tioner, by telegram, requested an extension of time of 
an additional 30 days within which to file its Gas Tariffs 
pursuant to the order of the Commission, as aforesaid. 

On May 13, 1954, the Commission issued its “Notice of 
Extension of Time” under the terms of which Petitioner 
was given an extension of time to and including June 1, 
1954, within which it shall file its Revised General Service 
Rate Schedule G-l in a form satisfactory to the Commis¬ 
sion, as required by the order issued April 16, 1954 (Ex¬ 
hibit A). 
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On May 27, 1954, the Commission issued its order 
denying the Petition to Rehear, denying the requested 
Stay of the Order and denying Oral Argument. A true 
and correct copy of said order of May 27, 1954, is hereto 
attached, marked Exhibit “C”, and by this reference made 
a part hereof. 

B. The Statutes Upon Which Petition for Review a/nd 
Stay of Order is Based. 

The applicable statutes authorizing this Honorable 
Court to hear and decide this petition for review and 
stay of the Commission’s order are: 

Section 19(b) of the Natural Gas Act of June 21, 1938 
(Title 15, USC, Section 717r), which reads in part as 
follows: 

“(b) Any party to a proceeding under this Chapter ag¬ 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the Cir¬ 
cuit Court of Appeals of the United States for any cir¬ 
cuit where the Natural Gas Company to which the order 
relates is located or has its principal place of business, 
or in the United States Court of Appeals for the District 
of Columbia, by filing in such court, within sixty (60) 
days after the order of the Commission upon the applica¬ 
tion for rehearing, a written petition praying that the 
order of the Commission be modified or set aside in whole 
or in part.” • • • 

5 “(c) • • • The Commencement of proceedings 

under subsection (b) of this section shall not, un¬ 
less specifically ordered by the court, operate as a stay 
of the Commission’s order.” 

Section 10(a) of the Administrative Procedure Act of 
June 11, 1946 (Title 5, USC, Section 1009) reading as 
follows: 


“(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall 
be entitled to judicial review thereof.” 

As hereinbefore set forth, Petitioner duly filed on May 

12, 1954, its petition for rehearing and stay of the Com¬ 
mission’s order of April 16, 1954. This application for 
rehearing and stay of said order was denied by the Com¬ 
mission’s order of May 27, 1954. This Petition for Re- 
view is being filed within sixty (60) days following May 
27, 1954. 

C. The Points Upon Which Petitioner Intends to Rely . 

The Tennessee Gross Receipts Tax is found at Section 
1248.126 of Williams Code of Tennessee, as amended. 
The portions of the statute pertinent to this proceeding 
are as follows: 

“1248.126. Item G. Gas, water, electric power and 
light companies.—Each person engaged in the business of 
furnishing or distributing gas, water, or electric current, 
whether to dealer, consumer, municipality or other cus¬ 
tomer, shall, for the privilege of doing such business, 
pay to the state for state purposes an amount equal to 
three per cent (3%) of the gross receipts derived from 
intrastate business in the state. Persons engaged in the 
business of manufacturing gas or of distributing manu¬ 
factured gas or natural gas shall, in lieu of the foregoing, 
pay an amount equal to one and one-half per cent (V/ 2 %) 
of the gross receipts derived from intrastate business in 
this state, which payment shall be subject to the same 
provisions, restrictions and credits hereinafter provided 
in this item. 

This tax shall not apply to cities or other political sub¬ 
divisions of the state owning and operating gas compa¬ 
nies, water companies or power plants; nor shall it apply 
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to any governmental agency of the United States. 
6 It is the intention of this item to levy a tax for 

the privilege of engaging in intrastate commerce 
carried on wholly within this state and not a part of in¬ 
terstate commerce. 

There shall be credited upon the tax hereby imposed 
any taxes paid by the owner of snch business on any of 
the businesses named in the heading of this item under 
the Franchise Tax Law and under the Excise Tax Law 
during the calendar year in which the tax hereby levied 
becomes due.” 

Petitioner has been paying this tax to the State of 
Tennessee, as demanded by the taxing officials, since the 
year 1948. It will again be required to pay the tax when 
it falls due on August 1, 1954. The tax now amounts to 
approximately $40,000.00 a year. 

Petitioner has not paid this tax voluntarily, but through 
compulsion and to avoid a levy by the State of Tennessee 
on its property. When the matter of Petitioner’s liabil¬ 
ity for the tax first arose, it took the position that it was 
not liable for the tax. The Attorney General of the state 
ruled to the contrary, and, accordingly, the tax was paid 
under compulsion. The written opinion of the Attorney 
General holding Petitioner liable for the tax was filed as 
a part of the record in the hearing before the Commis¬ 
sion. 

Petitioner intends to rely upon the following points: 

(1) The Commission erred in excluding from Petition¬ 
er’s cost of service the amount of money which Petitioner 
is required to pay to the State of Tennessee in the form 
of the Tennessee Gross Receipts Tax. 

(2) The Commission erred in holding on page 3 of its 
order (Exhibit A) as follows: 
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“. . . Secondly, and more important to the decision at 
hand, the payment of the Gross Receipts Tax by both 
Tennessee Natural and Nashville Gas, in any event, re¬ 
sults from the dual corporate identity of the single en¬ 
terprise transporting gas to and distributing gas in the 
City of Nashville. It was the possibility of just such a 
circumstance as this which prompted us to find in the first 
certificate of public convenience and necessity issued Ten¬ 
nessee Natural that: 

7 ‘(9) By reason of the proposed ownership and 

operation of the stub line by a corporation other 
than Tennessee Gas (Transmission Company) or Nash¬ 
ville Gas, the estimated cost for transportation of the gas 
over a distance of approximately 14 miles would be ex¬ 
cessive and would not constitute a reasonable element 
in the cost of such gas to the consumers of Nashville, 
Tennessee. 

‘(10) The construction and operation by Applicant of 
the facilities referred to in paragraph (a) (1), above, are 
and will be required by the present and future public 
convenience and necessity, provided such excess costs 
are not charged as a part of the rates and charges to 
Nashville Gas, and a certificate authorizing such pro¬ 
posed construction and operation, subject to this condi¬ 
tion, should be issued as hereinafter ordered and condi¬ 
tioned.’ In the Matter of Tennessee Natural Gas Lines, 
Inc,, and Tennessee Gas and Transmission Company, 
Docket No. G-575 (4 F.P.C. 1127, 1129) (1945).” 

Petitioner charges that this is error because the re¬ 
strictions imposed upon the certificate granted Tennessee 
Natural in Docket No. G-575 (4 F.P.C. 1127, 1129), 
quoted above, violate the provisions of the Natural Gas 
Act The exclusion of any legitimate item of expense 
from Petitioner’s cost of service deprives Petitioner of 
the right to rates which are “just and reasonable” and 
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which do not yield to it a fair rate of return on its 
investment 

(3) The Commission erred in fixing rates for Peti¬ 
tioner which yield it a return on its investment of only 
3.2%. Particularly is this true when the record before 
the Commission shows that Petitioner’s outstanding mort¬ 
gage bonds bear interest at 3.25% and its debentures 
carry interest at 4.50%. With such an interest cost, a 
3.2% return on the entire investment means a return of 
less than 3% on the book value of the Company’s com¬ 
mon stock equity, which return is clearly confiscatory. 

The Commission’s order of April 16, 1954 (Exhibit A) 
constitutes a violation of the Natural Gas Act, a denial 
of due process of law, a confiscation of the property 
8 rights of Petitioner, and denies the equal protec¬ 
tion of the laws, contrary to the Fifth and Four¬ 
teenth Amendments to the Constitution of the United 
States. 

D. Necessity for the Immediate Issuance of a Stay 
Order. 

Under the terms of the Commission’s order of April 
16, 1954 (Exhibit A), as modified by the Notice of Ex¬ 
tension of Time dated May 13, 1954, Petitioner will be 
required on June 1, 1954, to file with the Commission its 
Revised General Service Rate Schedule G-l. As hereto¬ 
fore stated, under such rate schedules Petitioner will only 
earn 3.2% on its investment 

The Commission did not deny Petitioner’s Application 
to Rehear until May 27, 1954. During the late afternoon 
of May 27, 1954, Petitioner’s counsel received from the 
Commission telegraphic notice that its Petition to Re¬ 
hear for Stay of Order and for Oral Argument had been 
denied. A copy of the order was not received by Peti¬ 
tioner or its counsel until May 29, 1954. Petitioner has 


11A 


given telegraphic notice to the Respondent and to the 
intervenors in the proceeding before the Commission that 
it will on June 1, 1954, apply to this Honorable Court 
for a stay of the order; but time has not permitted serv¬ 
ice upon the parties of a copy of this Petition to Review 
this day filed. Unless said order is stayed, immediate 
and irreparable injury, loss or damage will result to the 
Petitioner because the Revised Rate Schedules which the 
Petitioner has been ordered by the Commission to file on 
June 1, 1954, will immediately take effect and will remain 
in effect throughout the progress of this proceeding and 
until this Honorable Court grants the relief herein prayed. 
It results, therefore, that throughout the period of 
this litigation, Petitioner will not be able to charge just 
and reasonable rates and will not be able to earn that 
fair rate of return which is contemplated by the Natural 
Gas Act 

9 In the event this Honorable Court sees fit to 
grant the Application for Stay of the Commission 
Order, herein prayed, Petitioner will, if required by the 
Court, either (1) pay into the registry of the court all 
amounts collected by it from its resale customer in excess 
of the rates ordered by the Commission in its order of 
April 16, 1954, or (2) give bond to refund to its resale 
customer any portion of the amounts collected from it 
under the rates now in effect which may be found to be 
unjust or unreasonable. 

E. The Relief Prayed. 

WHEREFORE, Petitioner prays that a copy of this 
Petition be forthwith served upon some member of the 
Respondent Federal Power Commission, pursuant to Sec¬ 
tion 19(b) of the Natural Gas Act; that Respondent be 
required, in conformity with said Act, to certify and file 
with the Court the transcript of the record upon which 
the orders now sought to be reviewed were entered, and 
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that this Court review said proceedings and (1) modify 
the order of the Commission dated April 16, 1954, by 
permitting Petitioner to include in its cost of service the 
Tennessee Gross Receipts Tax which it is required to pay, 
which will result in the stipulated rate going to effect as 


follows: 

“Stipulated Rate 
Demand Charge 

First 36,800 mcf per month of billing de¬ 
mand, $ per mcf_ $2.20 

All excess mcf per month of billing de¬ 
mand _ $1.82 

Commodity Charge 

£ per mcf_ 15.6£” 


thereby permitting Petitioner to earn upon its in- 
10 vestment that fair rate of return contemplated by 
the Natural Gas Act, and (2) that pending final 
determination of these matters the Court stay the order 
of the Co mmis sion, so that it will not be required to 
file on June 1, 1954, the rates ordered by th e Commis¬ 
sion in its said order of April 16, 1954, until a final 
determination of this proceeding. 

Respectfully submitted 

TENNESSEE NATURAL GAS LINES, INC. 

By /s/ Phil B. Whitaker 

Phil B. Whitaker 

1415 Hamilton National Bank Bldg. 

Chattanooga 2, Tennessee 
Attorney for Petitioner 

WHITAKER, HALL & HAYNES 

1415 Hamilton National Bank Bldg. 

Chattanooga 2, Tennessee 
Of Counsel 
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STATE OF TENNESSEE) 

COUNTY OF HAMILTON) 

Personally appeared before me the undersigned au¬ 
thority, Thomas W. Goodloe, who makes oath that he is 
President of Tennessee Natural Gas Lines, Inc., the Pe¬ 
titioner in this proceeding, and that the facts stated in 
the foregoing Petition are true to the best of his knowl¬ 
edge, information and belief. 

/s/ Thomas W. Goodloe 
Thomas W. Goodloe 


Subscribed and sworn to before me, a Notary Public in 
and for said County and State, this 28th day of May, 


1954. 


/s/ Charles W. Fisk, Jr. 
Notary Public 


My Commission Expires: Feb. 24,1957. 


EXHIBIT “A” 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith, Dale E. Doty 
and Seaborn L. Digby. 

In the Matter of 

Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 

Order Providing for the Filing of Just and Reasonable 

Rates and Charges 

This is a rate proceeding arising from a rate increase 
filed by Tennessee Natural Gas Lines, Inc. (Tennessee 
Natural). The record herein has been certified to ns for 
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determination of a single issue, that of whether the Ten¬ 
nessee Gross Receipts Tax should be included in Ten¬ 
nessee Natural’s cost of service, and for approval of a 
proposed settlement as it affects all other issues of the 
proceedings. Upon consideration of the record, we de¬ 
termine that the Tennessee Gross Receipts Tax should be 
excluded from Tennessee Natural’s cost of service, pro¬ 
vide for the filing of rates and charges which were 
agreed would properly reflect the exclusion of the Gross 
Receipts Tax, and approve the terms and conditions of 
the proposed settlement, as hereinafter set forth. 

On August 31, 1953, Tennessee Natural filed Third 
Revised Sheet Nos. 4, 6 and 7 to its FPC Gas Tariff, 
Original Volume No. 1, providing for an increase of 
$226,683 annually, or 11.1% to its affiliate and only resale 
customer, Nashville Gas Company (Nashville Gas), based 
on sales for the year ended June 30,1953. 

On September 24, 1953, pending a hearing and our 
decision upon the question of the lawfulness of the rates 
proposed by Tennessee Natural, we issued an order sus¬ 
pending the proposed tariff sheets until March 1, 1954, 
and until such further time thereafter as the proposed 
tariff sheets might be made effective in the manner pre¬ 
scribed by the Natural Gas Act. By the same order we 
fixed February 15, 1954, as the date for commencement 
of hearings in the docket 

By order issued March 18, 1954, the suspended tariff 
sheets were permitted to become effective as of March 
1, 1954, upon the filing of an undertaking and subject to 
refund, with interest, of the portion of the increased 
rates and charges which we might find not justified. 

Following the convening of the hearings recesses were 
permitted from day to day during which time conferences 
were held among representatives of Tennessee Natural, 
the intervenors, City of Nashville, Tennessee and the 
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Railroad and Public Utilities Commission of Tennessee, 
and the Staff in order to discuss informally the proposed 
rate increase in an effort to simplify the issues or reach 
a settlement satisfactory to all parties. At open hearing 
on February 19, 1954, it was announced that agreement 
had been reached as to all issues except whether the 
Tennessee Gross Receipts Tax should be included in the 
cost of service. Accordingly, it was agreed that alter¬ 
nate rates would be submitted to us reflecting the inclu¬ 
sion and exclusion of the Tennessee Gross Receipts Tax. 
Also submitted were briefs of the parties on the question 
at issue. 

2 Section 1248.126 of Williams , Tennessee Code 
Annotated, 1934 Edition, which provides for the 
Gross Receipts Tax reads as follows: 

“1248.126. Item G. Gas, water, electric power and 
light companies.—Each person engaged in the business of 
furnishing or distributing gas, water, or electric current, 
whether to dealer, consumer, municipality or other cus¬ 
tomer, shall, for the privilege of doing such business, pay 
to the State for state purposes an amount equal to three 
per cent (3%) of the gross receipts derived from intra¬ 
state business in the state. Persons engaged in the busi¬ 
ness of manufacturing gas or of distributing manufac¬ 
tured gas or natural gas shall, in lieu of the foregoing, 
pay an amount equal to one and one-half per cent (1%%) 
of the gross receipts derived from intrastate business in 
this state, which payment shall be subject to the same 
provisions, restrictions and credits hereinafter provided 
in this item. 

This tax shall not apply to cities or other political sub¬ 
divisions of the state owning and operating gas companies, 
water companies or power plants; nor shall it apply to 
any governmental agency of the United States. 


16 A 


It is the intention of this item to levy a tax for the 
privilege of engaging in intrastate commerce carried on 
wholly within this state and not a part of interstate 
commerce. . , v ; 

There shall be credited upon the tax hereby imposed 
any taxes paid by the owner of such business on any of 
the businesses named in the heading of this item under 
the Franchise Tax Law and under the Excise Tax Law 
during the calendar year in which the tax hereby levied 
becomes due.” 

Since 1947, Tennessee Natural has been paying the 
Tax on revenues from all sales of the natural gas it 
transports and sells in interstate commerce. Principal 
among such sales are those for resale to its wholly owned 
subsidiary, Nashville Gas. Additionally, the Tax has 
been paid by Nashville Gas on the receipts from sales 
Nashville Gas makes in the course of distributing gas in 
the City of Nashville. Although Tennessee Natural took 
the position that it was not liable for the Tax in cor¬ 
respondence with the Office of the Attorney General of 
the State of Tennessee and in subsequent conferences, it 
has never contested payment of the Tax in the courts. 

From our study of the situation, two conclusions seem 
abundantly clear. First, there is serious question of the 
liability of Tennessee Natural for the payment of the 
Gross Receipts Tax, and Tennessee Natural has been 
remiss in failing to contest the matter in the appropriate 
courts. Secondly, and more important to the decision at 
hand, the payment of the Gross Receipts Tax by both 
Tennessee Natural and Nashville Gas, in any event, re¬ 
sults from the dual corporate identity of the single enter¬ 
prise transporting gas to and distributing gas in the City 
of Nashville. It was the possibility of just such a cir¬ 
cumstance as this which prompted us to find in the first 
certificate of public convenience and necessity issued 
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Tennessee Natural that: 

3 “(9) By reason of the proposed ownership and 

operation of the stub line by a corporation other 
than Tennessee Gas (Transmission Company) or Nash¬ 
ville Gas, the estimated cost of transportation of the gas 
over a distance of approximately 14 miles would be ex¬ 
cessive and would not constitute a reasonable element in 
the cost of such gas to the consumers of Nashville, Ten- 
nessea 

“(10) The construction and operation by Applicant of 
the facilities referred to in paragraph (a) (1) above, are 
and will be required by the present and future public 
convenience and necessity, provided such excess costs are 
not charged as a part of the rates and charges to Nash¬ 
ville Gas, and a certificate authorizing such proposed con¬ 
struction and operation, subject to this condition, should 
be issued as hereinafter ordered and conditioned.” In 
the Matter of Tennessee Natural Gas Lines, Inc., and 
Tennessee Gas and Transmission Company, Docket No. 
G-575 (4 F.P.C. 1127,1129 (1945)). 

To permit the Tax to be included in Tennessee Natu¬ 
ral^ cost of service would impose on gas consumers in 
the City of Nashville an added tax and duplicate cost 
resulting solely from the ownership and operation of the 
pipe line by a separate corporate entity. As at the time 
of the Docket No. G-575 proceeding, we find that this is 
contrary to the public interest Accordingly, the Gross 
Receipts Tax must be eliminated in determining Ten¬ 
nessee Natural’s cost of service. 

Tennessee Natural’s net investment rate base as com¬ 
puted by the Staff for the year 1953 was $1,140,956. Al¬ 
lowing a 6% rate of return upon this rate base, and 
eliminating the $38,914 net effect of the Tennessee Gross 
Receipts Tax, the overall total cost of service is $2,889,- 
040, of which $2,261,228 is allocable to jurisdictional sales. 
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Tlie rate alternate which reflects the exclusion of the 
Tennessee Gross Receipts Tax is as follows: 

Commodity 

Type of Rate Demand Charge Charge 

Service Schedule Per Mcf Per Mcf 

General G-l $2.16 for the first 15.4 cents 

Service 36,800 Mcf of Billing 

Demand 

$1.80 for all Excess 
Mcf per Month of . 

Billing Demand 

These rates would produce revenues of approximately 
$2,265,000 for the test year. 

The Commission finds: 

(1) The Tennessee Gross Receipts Tax is not a proper 
item for inclusion in Tennessee Natural’s cost of serv¬ 
ice. 

4 (2) Tennessee Natural’s just and reasonable rates 

and charges are those agreed upon by parties to 
these proceedings as properly reflecting the exclusion of 
the Tennessee Gross Receipts Tax from Tennessee Natu¬ 
ral’s cost of service, and subject to the terms and condi¬ 
tions hereinafter ordered, it is appropriate and in the 
public interest in carrying out the provisions of the Nat¬ 
ural Gas Act that such rates and charges should be ap¬ 
proved and made effective as hereinafter provided and 
ordered. 

(3) The public interest requires that the following 
terms and conditions shall attach to this order: 

(a) Tennessee Natural shall refund to Nashville Gas 
the difference between the amounts collected under the 
rates in effect subject to an undertaking and the amounts 
which would have been collected by the application of the 
rates and charges provided for herein, to the billing units 


19 A 


which accrued during the period in which rates were col¬ 
lected subject to an undertaking plus interest at a rate of 
six per cent per annum computed to the date of refund. 

(b) In the event that the actual Federal income tax, 
payable by Tennessee Natural, is fixed at less than the 
rate of 52 per cent after December 31, 1953, Tennessee 
Natural shall file revised rate schedules within 30 days, 
which will reflect such decrease. In such revised rate 
schedules, the demand charge of the first block shall be 
reduced by 0.1 cent per Mcf for each 1 per cent of reduc¬ 
tion in the Federal income tax rate below 52 per cent 
Additionally, Tennessee Natural shall make appropriate 
refunds from revenues collected under the rates and 
charges provided for in this proceeding, or as may be¬ 
come final in any court review or otherwise. 

(c) Any increase in the cost of natural gas purchased 
by Tennessee Natural from its supplier, Tennessee Gas 
Transmission Company (TGT), above the rates of $1.80 
per Mcf of billing demand per month and a commodity 
charge of 15.35 cents per Mcf (at 15.025 psia), which 
may be made effective by TGT before December 31, 1954 
for deliveries to Tennessee Natural, may be passed on 
by Tennessee Natural upon the following conditions: 

(i) Tennessee Natural may file revised tariff sheets 
with the Commission reflecting an identical increase in the 
demand component of its then effective rate as that pro¬ 
posed by TGT and/or an identical increase in the com¬ 
modity component of its then effective rate as that pro¬ 
posed by TGT together with such other revised sheets to 
Tennessee Natural’s then effective FPC Gas Tariff as 
would necessarily change as a result of an increase in the 
demand and/or commodity charges. 

5 (ii) The revised tariff sheets of Tennessee Natu¬ 

ral will bear the same proposed effective date as 
that proposed by TGT. 
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(iii) Requirements of Section 154.63(b) (iii) of the 
Commission’s Rules and Regulations shall be satisfied by- 
including in the rate increase a filin g reference to the 
cost data submitted in this proceeding. 

(iv) The increase in rates as proposed by Tennessee 
Natural will follow the same procedural route as the filing 
of Tennessee Gas Transmission, TGT; that is, suspen¬ 
sion dates, bond dates and effective dates. 

(v) The filing by Tennessee Natural will be revised to 
reflect only the increase, if any, which may be in order by 
the Commission in any final order which is put into 
effect by TGT resulting from the proceedings relating to 
the proposed increase which may # become final in any 
court review or otherwise. In this event, Tennessee Nat¬ 
ural will file revised tariff sheets to reflect the identical 
increase in the demand and commodity components as 
described in (i) above. 

(d) If as a result of any order entered by the Commis¬ 
sion in the matter of Tennessee Gas Transmission Com¬ 
pany, Docket Nos. G-2052 and G-2252, Tennessee Natu¬ 
ral’s supplier, TGT, shall file revieed rate schedules which 
are made effective and result in any reduction on or after 
March 1,1954, in the rate of $1.80 per each Mcf of billing 
demand per month and the commodity charge of 15,35 
cents per Mcf (at 15.025 psia), Tennessee Natural shall 
file with the Commission, within 30 days, changes in its 
rate schedule to reduce its rates identically to the reduc¬ 
tion in the demand and/or commodity components re¬ 
flected in the rates of TGT, and to be effective on the 
same date as the revised and reduced rates of TGT be¬ 
come effective. 

If, as the result of any Commission order entered in 
the aforesaid proceeding in Docket Nos. G-2052 and/or 
G-2252, TGT shall make any refunds to Tennessee Natu- 
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ral, then Tennessee Natural shall refund, within 30 days 
after the receipt thereof, such portion as relates to its 
sales to its jurisdictional customer after March 1, 1954. 

(e) If the rates of TOT are increased solely for the 
purpose of recouping a production or gathering tax which 
might be enacted by the State of Texas as a substitute 
for the invalidated gathering tax, provided that the in¬ 
crease requested by TGT does not exceed 0.35 cents per 
Mcf, and such increase is passed on to Tennessee Natu¬ 
ral, then Tennessee Natural will be permitted to pass on 
such increase to its jurisdictional customer. If any such 
tax is invalidated and Tennessee Natural, as a result of 
such invalidation, receives a refund from TGT, then Ten¬ 
nessee Natural shall pass on to its jurisdictional customer 
within 30 days such portion of the refund as relates to 
the sales to the jurisdictional customer. 

6 The Commission orders: 

(A) Tennessee Natural shall, within thirty (30) 
days after the date of issuance of this order, file a revised 
General Service Bate Schedule G-l, in a form satisfac¬ 
tory to the Commission, superseding the afore-mentioned 
Third Revised Sheet Nos. 4, 6,'and 7 to its FPC Cas 
Tariff, Original Volume No. 1. Such General Service 
Rate Schedule G-l shall contain a rate consisting of a 
demand charge of $2.16 per MCF for the first 36,800 Mcf 
of billing demand per month and $1.80 per Mcf for all 
excess Mcf of billing demand per month above the first 
36,800 Mcf per month, and a commodity charge of 15.4 
cents per Mcf of gas delivered. 

(B) Within ten (10) days of the issuance of the Com¬ 
mission’s order accepting for filing the revised General 
Rate Schedule G-l described in (A) above, Tennessee 
Natural shall submit the details of its calculations re¬ 
flecting the refund ordered pursuant to Finding (2) (a) 
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and copies of a release from Nashville Gas with respect 
to such refund. 

(C) This order is without prejudice to any findings or 
orders which have been or may hereafter be made by the 
Commission in any proceeding now pending or hereafter 
instituted by or against Tennessee Natural. 

By the Commission. 

Leon M. Fuquay, 

, Secretary. 

Adopted: April 14, 1954 

Issued: April 16, 1954 

EXHIBIT “B” 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith and Seaborn 
L. Digby. 


In the Matter of 

Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 

Order Making Effective Proposed Rate Schedules Upon 
Filing of Undertaking to Assure Refund 
of Excess Charges 

Tennessee Natural Gas Lines, Inc. (Tennessee Natural), 
on August 31, 1953, filed with the Commission Third Re¬ 
vised Sheets Nos. 4, 6, and 7 to its FPC Gas Tariff, 
Original Volume No. 1, whereby it proposed an increase 
in the rates and charges to its interstate wholesale cus¬ 
tomer, Nashville Gas Company. 
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Pending hearing and the Commission’s decision upon 
the question of the lawfulness of the rates proposed by 
Tennessee Natural, the Commission, on September 24, 
1953, issued an order suspending the aforementioned pro¬ 
posed tariff sheets until March 1, 1954, and until such 
further time thereafter as such proposed tariff sheets 
might be made effective in the manner prescribed by the 
Natural Gas Act 

Hearings were commenced on February 15, 1954, and 
concluded February 19, 1954, pursuant to the Commis¬ 
sion’s September 24, 1953 order. A decision has not yet 
been rendered thereon. 

On February 24, 1954, Tennessee Natural filed a motion 
requesting that Third Revised Sheets Nos. 4, 6 and 7 to 
its FPC Gas Tariff, Original Volume No. 1, be permitted 
to go into effect as of March 1, 1954. An answer ob¬ 
jecting to such motion and requesting a hearing thereon 
was filed on February 26, 1954, jointly by the Railroad 
and Public Utilities Commission of the State of Ten¬ 
nessee and the City of Nashville. 

Section 4(e) of the Natural Gas Act provides that 
whenever a new rate schedule is filed, the Commission 
shall have authority to enter upon a hearing concerning 
the lawfulness of the same; and that pending such hear¬ 
ing and the decision thereon, the Commission may sus¬ 
pend the operation of the new rate schedule, “but not 
for a longer period than five months beyond the time 
when it would otherwise go into effect.” Said section 
further provides: 

“If the proceeding has not been concluded and an 
order made at the expiration of the suspension period, 
on motion of the natural-gas company making the filing, 
the proposed change of rate, charge, classification, or 
service shall go into effect. Where increased rates or 
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charges are thus made effective, the Commission may, by 
order, require the natural-gas company to furnish a bond, 
to be approved by the Commission, to refund any 
2 amounts in detail of all amounts received by rea¬ 
son of such increase, specifying by whom and in 
whose behalf such amounts were paid, and, upon comple¬ 
tion of the hearing and decision, to order such natural- 
gas company to refund, with interest, the portion of such 
increased rates or charges by its decision found not justi¬ 
fied” 

The Commission finds: 

(1) Good cause has not been shown for providing a 
hearing on the motion of Tennessee Natural filed on Feb¬ 
ruary 24,1954. 

(2) It is appropriate in carrying out the provisions of 
the Natural Gas Act to prescribe terms and conditions 
with respect to refunds by Tennessee Natural as herein¬ 
after provided 

The Commission orders: 

(A) Upon the execution by Tennessee Natural of the 
agreement and undertaking described in (C) below and 
acceptance thereof, evidenced by letter addressed to Ten¬ 
nessee Natural by the Secretary of the Commission, the 
rates, charges, and classifications set forth in the afore¬ 
said Third Revised Sheets Nos. 4, 6, and 7 to Tennessee 
Natural’s FPC Gas Tariff, Original Volume No. 1, shall 
be effective as of March 1, 1954, subject to further orders 
of the Commission in this proceeding. 

(B) Tennessee Natural shall refund to those entitled 
thereto all or the portion of the difference between the 
increased rates and charges made effective as of March 
1, 1954, and those in effect immediately prior thereto, 
found by the Commission in this proceeding not justified, 
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with interest at the rate of 6% per annnm from the date 
of payment to Tennessee Natural until refunded; shall 
bear all costs of any such refunding; shall keep accurate 
accounts in detail of all amounts received by reason of 
the increased rates or charges effective as of March 1, 
1954, for each billing period, specifying by whom and in 
whose behalf such acounts were paid, and shall report in 
writing and under oath to the Commission monthly for 
each billing period and for each purchaser the billing 
detem.’. <ants of natural gas sales to such purchasers and 
the revenues resulting therefrom, as computed under the 
rates in effect immediately prior to March 1, 1954, and 
under the rates allowed by this order to become effective, 
together with the difference in the revenues so computed. 

(C) As a condition of this order, within 15 days from 
the date of issuance of this order, Tennessee Natural shall 
execute and file with the Secretary of this Commission 
its written agreement and undertaking to comply with 
the terms and conditions of paragraph (B) hereof, signed 
by a responsible officer of the corporation, evidenced by 
proper authority from the board of directors, as fol¬ 
lows: 

3 “In conformity with the requirements of the 

order adopted_, in Docket No. 

G-2255, Tennessee Natural Gas Lines, Inc., hereby agrees 
and undertakes to comply with the terms and conditions 
of paragraph (B) of said order and has caused thi3 
agreement and undertaking to be executed and sealed 
in its name by its officers, thereupon duly authorized in 
accordance with the terms of the resolution of its Board 
of Directors, a certified copy of which is appended here¬ 
to, this - day of-1954. 

Tennessee Natural Gas Lines, Inc. 


By 


President 
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Attest: 


Secretary” 

(D) If Tennessee Natural shall, in conformity with the 
terms and conditions of paragraph (B) of this order, 
make the refunds as may be required by order of the 
Commission, the undertaking shall be discharged, other¬ 
wise it shall remain in full force and effect. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Adopted: March 17, 1954 
Issued: March 18, 1954 

EXHIBIT “C” 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith, Dale E. Doty 
and Seaborn L. Digby. 

In the Matter of 

Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 

Order Denying Application for Rehearing, Stay of Order 
Other Relief and Oral Argument 

On May 12, 1954, Tennessee Natural Gas Lines, Inc. 
filed an application for rehearing, stay of order, other 
relief and oral argument with respect to the Commis¬ 
sion’s order issued April 16, 1954 in this proceeding. 

The Commission finds: 

The application of Tennessee Natural Gas Lines, Inc. 
filed May 12, 1954 has presented or alleged no new facts 
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and has set forth no new principles of law which either 
were not fully considered by the Commission before it 
adopted its order issued April 16, 1954, herein, or having 
now been considered, warrant any modification or change 
in said order. 

The Commission orders : 

The application for rehearing, stay of order, other 
relief and oral argument filed by Tennessee Natural Gas 
Lines, Inc. on May 12, 1954 in this proceeding be and the 
same is hereby denied. 

By the Commission. 

Leon M. Fuquay, 

Secretary 

Adopted: May 26, 1954 
Issued: May 27, 1954 

25 Proceedings 

PRESIDING EXAMINER: I call to order the hear¬ 
ing in the matter of Tennessee Natural Gas Lines Inc., 
Docket No. G-2255. 

This rate proceeding arose from rate increases filed 
by Tennessee Natural, and the matter came on for hear¬ 
ing on February 15, 1954, pursuant to the Commission’s 
order issued September 24, 1953. No evidence has as yet 
been offered, the hearing having been recessed from time 
to time pursuant to the request of all parties, to permit 
the parties to confer respecting the possibility of agree¬ 
ment or simplification of the issues involved. 

As I understand from staff counsel’s statement at page 
23 of the transcript, agreement has been reached as to 
all aspects of this case except with respect to the gross 
receipts tax which is to be resolved by the Commission 
on the basis of the evidence to be offered today. 

Is my understanding correct? 
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MR. FLAX: That is correct, Mr. Examiner. 

• • • • 

MR. WHITAKER: If I may say a word, Mr. 
Examiner—it seems to me that a more orderly 
presentation of the matter would be to read into the 
record first the stipulation which has been agreed upon; 
then the evidence which the company will offer and the 
exhibits which the staff will put in merely represent the 
basis on which the agreement reflected by the stipula¬ 
tion was reached. 

PRESIDING EXAMINER: I would think so. You 
do not intend offering, I take it, evidence as to the mat¬ 
ters upon which agreement has been reached. 

MR. WHITAKER: We simply file our exhibits with 
prepared testimony which all parties have had for some 
weeks, which is the factual data from the company’s 
standpoint on which the Commission and from which the 
Commission has made the studies which are reflected by 
the exhibits which it will file, and all of which explains 
to the Commission the factual basis from which the stipu¬ 
lation or by which the stipulation was agreed upon by 
the parties. 

• • • • 

28 PRESIDING EXAMINER: Then you may pro¬ 
ceed, Mr. Flax. 

MR. FLAX: In the conferences which preceded this 
session, agreement was reached by the parties as to all 
the issues with the exception of one, that of the treat¬ 
ment of the Tennessee gross receipts tax as provided in 
Section 1246.126(g) of Williams Tennessee Code as 
amended. Accordingly, it has been decided that there 
should be submitted to the Commission a summary of 
costs of service and rates derived therefrom reflecting 
alternatively the inclusion and the exclusion of the Ten¬ 
nessee gross receipts tax. 
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It was also agreed that evidence would be presented 
as to the Tennessee gross receipts tax at the hearing 
and arguments of the various parties as to its treatment 
would be submitted to the Commission on briefs. 

MR. WHITAKER: May I interrupt just a 
29 moment. What was the section number which 
you gave? 

MR. FLAX: 1248.126(g). 

MR. WHITAKER: May I check that just a moment 
Yes— 1248.126. 

MR. FLAX: Yes, sir. It is Item G of that 

MR. WHITAKER: I don’t recall that 

MR. TRIMBLE: That is right. 

MR. FLAX: We have exhibits prepared which will 
show the alternative costs of service and the rates. 
They will be presented later in the proceeding. 

It should be noted in connection with these exhibits 
that the cost of gas purchased is computed from agreed- 
upon rates submitted to the Commission but not yet acted 
upon in the rate proceeding of Tennessee Gas Transmis¬ 
sion Company, Docket No. G-2252. 

Further terms of the proposed settlement are as fol¬ 
lows : 

In the event that the actual Federal income tax payable 
by Tennessee Natural is fixed at less than the rate of 
52 percent after December 31, 1953, Tennessee Natural 
shall file revised rate schedules within 30 days which 
will reflect such decrease. 

In such revised rate schedules, the demand charge of 
the first block shall be reduced by 0.1 cents per mcf for 
each 1 percent of reduction in the Federal income tax 
rate below 52 percent. 

Tennessee Natural also agrees to make appro- 
30 priate refunds from revenues collected under the 
agreed rates as ultimately determined by the Com¬ 
mission in this proceeding or as may become final in 
any court review or otherwise. 
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(2) Any increase in the cost of natural gas purchased 
by Tennessee Natural from its supplier, Tennessee Gas 
Transmission Company, which will be referred to herein¬ 
after as TGT, above the rates of $1.80 per mcf of billing 
demand per month and a commodity charge of 15.35 cents 
per mcf (at 15.025 psia) which may be made effective 
by TGT before December 31, 19547 for deliveries to 
Tennessee Natural, may be passed on by Tennessee 
Natural upon the following terms and conditions. 

(A) Tennessee Natural may file revised tariff sheets 
with the Commission reflecting an identical increase in 
the demand component of its then effective rate as that 
proposed by TGT and/or an identical increase in the 
commodity component of its then effective rate as that 
proposed by TGT together with such other revised sheets 
to Tennessee Natural’s then effective FPC gas tariff as 
would necessarily change as a result of an increase in the 
demand and/or commodity charges; provided, however, 
that such increase may include an allowance for the Ten¬ 
nessee gross receipts tax in the event that the Commis¬ 
sion finds that such tax shall be included in the cost of 
service. 

(B) The revised tariff sheets of Tennessee Natural 
will bear the same proposed effective date as that pro¬ 
posed by TGT. 

31 (C) Requirements of Section 154.63(b) (iii) of 

the Commission’s Rules and Regulations shall be 
satisfied by including in the rate increase a filing refer¬ 
ence to the cost data submitted in this proceeding. 

(D) The increase in rates as proposed by Tennessee 
Natural will follow the same procedural route as the filing 
of Tennessee Gas Transmission, TGT; that is, suspension 
dates, bond dates and effective dates. 
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(E) The filing by Tennessee Natural will be revised 
to reflect only the increase, if any, which may be in order 
by the Commission in any final order which is put into 
effect by TGT resulting from the proceedings relating to 
the proposed increase which may become final in any 
court review or otherwise. In this event, Tennessee Nat¬ 
ural will file revised tariff sheets to reflect the identical 
increase in the demand and commodity components as 
described in (A) above. 

(3) If as a result of any order entered by the Com¬ 
mission in the matter of Tennessee Gas Transmission 
Company, Docket Nos. G-2052 and G-2252, Tennessee 
Natural’s supplier, TGT, shall file revised rate schedules 
which are made effective and result in any reduction on 
or after March 1, 1954, in the rate of $1.80 per each mcf 
of billing demand per month and the commodity charge 
of 15.35 cents per mcf (at 15.025 psia), Tennessee Natu¬ 
ral shall file with the Commission, within 30 days, changes 

in its rate schedule to reduce its rates identically 
32 to the reduction in the demand and/or commodity 
components reflected in the rates of TGT, and to 
be effective on the same date as the revised and reduced 
rates of TGT become effective. 

If, as the result of any Commission order entered in 
the aforesaid proceeding in Docket Nos. G-2052 and/or 
G-2252, TGT shall make any refunds to Tennessee Natu¬ 
ral, then Tennessee Natural shall refund such portion as 
relates to its sales to its jurisdictional customer within 
30 days after the receipt thereof. 

(4) If the rates of TGT are increased solely for the 
purpose of recouping a production or gathering tax which 
might be enacted by the State of Texas as a substitute 
for the invalidated gathering tax, provided that the in¬ 
crease requested by TGT does not exceed 0.35 cents per 
mcf, and such increase is passed on to Tennessee Natu- 
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ral, then Tennessee Natural will be permitted to pass on 
such increase to its jurisdictional customer. If any such 
tax is invalidated and Tennessee Natural, as a result of 
such invalidation, receives a refund from TGT, then 
Tennessee Natural shall pass on to its jurisdictional cus¬ 
tomer such portion of the refund as relates to the sales 
to the jurisdictional customer. 

(5) The agreement reached by the parties and set forth 
at this time is expressly conditioned upon the Commis¬ 
sion’s acceptance of all the terms and conditions hereof. 

(6) By making this agreement, neither the Com- 
33 mission’s staff, Tennessee Natural, the Railroad 
and Public Utilities Commission of Tennessee, the 
City of Nashville, or any affected person is to be consid¬ 
ered as agreeing with the methods of cost of service 
determination, of allocation, or with any principles un¬ 
derlying or supposed to underlie the methods of cost of 
service determination or allocation which have been used 
in arriving at the rates herein agreed upon. And neither 
the Commission’s staff, Tennessee Natural, the Railroad 
and Public Utilities Commission of Tennessee, the City 
of Nashville nor any affected person is to be prejudiced 
or bound thereby in any future proceeding or proceed¬ 
ings. 

PRESIDING EXAMINER: As shown on pages 3 and 
9 of the transcript, the parties to this proceeding are, 
first, Tennessee Natural Gas Lines, Inc.; second, the 
Railroad and Public Utilities Commission of the State of 
Tennessee; third, the City of Nashville, Tennessee; and 
fourth, the staff of the Federal Power Commission. The 
City of Nashville and the Railroad and Public Utilities 
Commission are both represented by Mr. Trimble. 

It is desirable that counsel state on the record at this 
time whether or not they are in agreement with the pro¬ 
posed settlement as just outlined by staff counsel. 

MR. TRIMBLE: May it please the Examiner, with 
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one additional change suggested by the intervenors, and 
as a result of a conference as to the point in ques- 
34 tion, we will be in agreement There is one addi¬ 
tional change to be made that all parties have 
agreed to. And then there is one question that is being 
looked into. The intervenors insist on one of the changes. 

MR. FLAX: Mr. Examiner, could we pass this point 
until a subsequent portion of the proceedings. 

PRESIDING EXAMINER: Yes. Then, Mr. Whit 
aker, are you prepared at this time to proceed— 

MR. WHITAKER: With one exception, which is now 
being checked, Mr. Examiner. 

• • • • 

38 MR. WHITAKER: Mr. Examiner, I would like 

39 to now state on the record that the prepared testi¬ 
mony offered by the three witnesses is offered only 

in explanation of the company exhibits which have been 
marked for identification as Exhibits 1 to 7 inclusive. 

PRESIDING EXAMINER: The coopy of the prepared 
testimony which the Examiner has before him appears 
to include the testimony of J. C. Schutt, Thomas W. 
Goodloe and T. Cecil Wray, and that is the testimony 
to which you refer. 

MR. WHITAKER: Yes, sir, that is the prepared tes¬ 
timony to which I refer. Now, Mr. Goodloe, in addition 
to his prepared testimony, will testify about another mat¬ 
ter which has not yet been determined, which will be 
submitted to the Commission. 

• • • • 

52 Prepared Testimony of T. Cecil Wray 

• • • • 

55 Exhibit 7 is a map of the Tennessee Natural 
system. This map shows the route, size and 
length of the various mains. Also shown are the loca- 
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tions of all valves, regulators and delivery points. 

The system was constructed in two parts. In 1946 an 
8" line was built from the Tennessee Gas Transmission 
Company main, at the point designated “Westemia” 
southeastwardly a distance of 13.91 miles to the point 
designated Bordeaux, at which point a city gate metering 
station was constructed and connection made to the fa¬ 
cilities of the Nashville Gas Company. 

In 1950, additional construction was planned to serve 
four purposes as follows: 

56 L Increase capacity. The capacity of the origi¬ 
nal line had been reached; in fact as soon as its 
new line was placed in service very cold weather occurred 
and if the line had not been in service, the Nashville Gas 
Company would have been forced to fully curtail a great 
quantity of firm load. 

2. To permit the Nashville Gas Company system to be 
supplied from two points instead of one. Due to the way 
the Cumberland River bisects the city, the second deliv¬ 
ery point increased the assurance of continuity of supply. 

3. To supply gas to the Nashville Gas Company at the 
three towns of Madison, Rayon City and Old Hickory, 
thus enabling these communities to receive gas service. 

4. To supply gas to the Du Pont Company’s Old 
Hickory Rayon Plant 

To accomplish the above purposes, the following con¬ 
struction was done in 1950. A 10" line was extended 
from the Westemia tap southeastwardly along the origi¬ 
nal 8" line for a distance of 8.48 miles. At this point 
connection was made to the original line and an 8" line 
extended east to Old Hickory, Tennessee, a distance of 
11.43 miles. At the terminus, metering stations were 
constructed to supply gas to the Du Pont Company and 
to the Nashville Gas Company. At two points somewhat 
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west of the terminus, metering stations were constructed 
to supply gas to the Nashville Gas Company for resale 
in the towns of Madison and Rayon City. 

57 From this east-west 8" line, a lateral 8" line was 
extended south a distance of 4.53 miles to the point 

designated “Trinity,” at which point a city gate station 
was constructed and connection made to the Nashville 
Gas Company facilities. At all of the metering stations 
Tennessee Natural not only meters the gas but varies 
the pressure as required by the Nashville Gas Company. 

A preliminary study of load indicates additional facili¬ 
ties may be required by Tennessee Natural Gas Lines to 
meet the demand of Nashville Gas Company in the next 
year or so. 

MR. WHITA K ER: That is all of Mr. Wray. 
PRESIDING EXAMINER: There being no cross-ex¬ 
amination— 

MR. TRIMBLE: Mr. Examiner, I would like to make 
a statement, in so far as the intervenors are concerned. 
Now, we will not cross-examine Mr. Wray nor Mr. 
Schutt nor Mr. Goodloe on the matters that are now being 
presented, upon, and only upon, the understanding and 
agreement that this is not to be considered evidence or 
testimony given for the consideration of the Commission, 
but only as explanatory of the prepared evidence and to 
be used by the Commission and looked upon by the Com¬ 
mission as a background. 

In other words, the intervenors, by refusing or not 
cross-examining any of these witnesses, do not in any 
manner agree with what is set out in this testimony. 

58 We understood it was to be used merely for the 
Commission to look to as a background for this 

application. 

PRESIDING EXAMINER: I think your statement 
correctly reflects the situation—is that right! 

MR. WHITAKER: Yes, sir. I thought that was thor¬ 
oughly understood. 


36 A 


MR. TRIMBLE: I did too. But in each instance it 
appears to me that this is being presented as evidence 
and testimony of witnesses. 

PRESIDING EXAMINER: Mr. Trimble, I thin k the 
record shows that Mr. Whitaker, in response to my in¬ 
quiry a few minutes ago, stated that to the extent that 
any of this testimony is inconsistent with the agreement 
reached, the agreement is to be controlling. 

MR. TRIMBLE: I agree with that I just wanted to 
voice my impression so there wouldn’t later be any mis¬ 
understanding as to the form in which Mr. Whitaker is 
presenting this. 

MR. FLAX: Mr. Examiner, there is one small point 
Perhaps we are just playing with words. However, even 
to the extent this is consistent with the agreement wa 
don’t necessarily agree with that testimony in that the 
final agreement might have been taken on a matter which 
was presented in that matter but to which we do not 
agree. 

PRESIDING EXAMINER: All you are saying is that 
the stipulation you agreed upon is controlling for 
59 the purpose of disposing of this case, except the 
tax item, as to which evidence is to be offered. 

MR. FLAX: That is right The results shown in the 
stipulation are controlling. 

PRESIDING EXAMINER: Yes. There being noth¬ 
ing further, Mr. Wray, you are excused as a witness in 
this proceeding. 

• • • • 


Thomas W. Goodloe 

was called as a witness, and having been duly sworn, 
was examined and testified as follows: 
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Direct Examination 
BY MR. WHITAKER: 

Q Please state for the record your name and your 
place of residence. A My name is Thomas W. Goodloe. 
I reside at Nashville, Tennessee. 

Q If you are an official of the Tennessee Natural Gas 
Lines, Inc., please state what office you occupy. A I 
am President and Treasurer of Tennessee Natural Gas 
Lines. 

Q Mr. Goodloe, pursuant to the order of the Co mmit 
sion, did you prepare certain testimony consisting of 
two-and-a-half pages which is found in this book of 
60 prepared testimony? A I did. 

Q Are the statements therein true and correct 
to the best of your knowledge, information and belief? 
A They are. 

Q For the purpose of explanation only, do you adopt 
that as your testimony in this proceeding? A I do. 

Q To the limited degree which has been agreed upon 
by the parties. A I do. 

MR. WHITAKER: Now, that is all, Mr. Examiner, 
with reference to testimony bearing upon the stipulation 
which has been entered into. The remainder of Mr. 
Goodloe’s testimony will relate to the unsettled question 
of the Tennessee gross receipts tax. 

PRESIDING EXAMINER: If there is no objection, 
then, the two-and-a-half pages of prepared testimony of 
the witness Goodloe will be copied into the transcript at 
this point as though given orally. 

(The material referred to above reads as follows:) 

Prepared Testimony of Thomas W. Goodloe 

My name is Thomas W. Goodloe and I reside in Nash¬ 
ville, Tennessee. I am President, Treasurer and Director 


38 A 


of Tennessee Natural Gas Lines, Inc. I served as Secre¬ 
tary and Treasurer from shortly after the organization 
of the company in 1945 until 1949 when I was elected 
Vice President, Secretary and Treasurer. I served 
61 in this capacity until November 28, 1952, when I 
was elected President and Treasurer and became 
the chief executive officer of the company. I will testify 
with respect to rate of return and will also be the policy 
witness in this proceeding. 

Tennessee Natural Gas Lines, Inc. is a very small com¬ 
pany in comparison with other pipeline companies. The 
company’s capitalization at December 31, 1953 was as 
follows: 

First Mortgage 3*4% Bonds due 1971 $1,320,000 

Debenture 4*4% Bonds due 1972 285,000 

Common Stock, $1 Par Value 664,600 

Surplus 167,252 


$2,436,852 

Tennessee Natural had $1,245,000 invested in capital 
stock of wholly-owned subsidiary, Nashville Gas Com¬ 
pany, and $1,191,852, the remainder of capital funds, 
invested in pipe line business and operations at December 
31, 1953. 

At the time of filing the statements required by the 
Federal Power Commission Rules, a considerable study 
of the rate of return was included as Schedule F. Based 
upon the date therein contained, there was developed a 
fair rate of return from security markets and statistics 
of companies which are similar to Tennessee Natural Gas 
Lines with the important exception that the companies 
used were much larger than Tennessee Natural. The 
required return based upon the capitalization ratio of 
Tennessee Natural was at that time found to be 6.81%. 
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Upon the basis of this study, and of my general 

62 knowledge of financial requirements, I determined 
that a proper rate of return to be applied to the 

depreciated original cost rate base of Tennessee Natural 
Gas Lines would be not less than 6y 2 %. 

Subsequent to the completion of the study shown by 
Schedule F there have been certain changes in market 
conditions and also changes in revenue levels of the com¬ 
panies shown there. At the present time, I do not be¬ 
lieve that a restatement of the data shown in Schedule F 
would be determinative of particular trend in rate of 
return nor would it be necessary for the purposes of thi* 
proceeding. 

While it is still my considered judgment that for a com¬ 
pany of the size and characteristics of Tennessee Natural 
a rate of return of not less than 6y 2 % is necessary to 
enable such a company to attract capital required for 
expansion of facilities and to maintain the company in a 
sound financial condition, the calculations based upon the 
test year ended December 31, 1953, which are submitted 
in this proceeding show that a return of slightly less 
than 6% would be derived from the filed rates. 

It is my understanding fair and reasonable rates may 
not be found in excess of those which have been filed in 
a proceeding. There is, therefore, no particular benefit 
to be derived in urging a return upon the investment 
which would be in excess of that to be derived from the 
application of the filed rates. 

For the purposes of this proceeding, a 6% rate 

63 of return has been used because it justifies the rev¬ 
enues which would have been received during the 

test year based upon the filed rates, and further because 
such a return has been found in many recent proceedings 
and such use will tend to eliminate controversy in this 
proceeding. Tennessee Natural’s use of a 6% rate of 
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return in computing the cost of service for this proceeding 
is not to be construed as an expression of what the com¬ 
pany regards to be a fair and adequate rate of return. 


PRESIDING EXAMINER: You may proceed, Mr. 
Whitaker. 

BY MR. WHITAKER: 

Q Mr. Goodloe, I believe the company, Tennessee Nat¬ 
ural, has, for a number of years, been paying to the 
State of Tennessee a tax known as the gross receipts 
tax, has it not? A That is correct 

Q Are you familiar with certain correspondence be¬ 
tween me, as counsel for the company, and the Attorney 
General of Tennessee, with reference to the company’s 
liability for that tax? A I am. 

MR. WHITAKER: Mr. Examiner, I would like to 
hand to the witness this exchange of letters, and request 
that it be incorporated in the record. 

BY MR. WHITAKER: 

Q Are they the letters to which you referred? 
64 A Yes, they are the letters to which I referred. 

PRESIDING EXAMINER: Is it your request, 
Mr. Whitaker, that they be copied into the record, or do 
you propose to have copies marked for identification? 

MR. WHITAKER: I would just like to have them 
copied into the record, Mr. Examiner. I showed those 
letters to Mr. Trimble this morning, and he has read them 
and is familiar with the contents. 

MR. TRIMBLE: Do you have copies of them? 

MR. WHITAKER: No, sir, I don’t. But if it is 
copied into the record, then we will all have copies 
available. 

PRESIDING EXAMINER: I assume staff counsel has 
also seen them. 
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MR. FL AX : I haven’t read them. However, I have 
seen them and I will take them to be copies of such letters. 

MR. WHITAKER: One letter is dated January 3, 
1948—that is my letter to the Attorney General—and his 
reply is dated January 23,1948. 

PRESIDING EXAMINER: Is there any objection! 
Without objection, the two letters referred to by counsel 
will be copied into the record at this point, the letter 
dated January 3, 1948, addressed to Honorable Roy H. 
Beeler, Attorney General, Nashville, Tennessee, to be 
copied into the record first 

(The letters referred to above read as follows:) 

65 WHITAKER, HALL & HAYNES 

Suite 1415 

Hamilton National Bank Building 
Chattanooga 2, Tennessee 

January 3, 1948 

Honorable Roy H. Beeler 
Attorney General 
Nashville, Tennessee 

Dear Sir: 

As attorney for Tennessee Natural Gas Lines, Inc. I 
will appreciate it if you will favor me with your opinion 
regarding the applicability of the tax imposed by Section 
1248.126, Item C, of the Code to that company. 

Tennessee Natural Gas Lines, Inc. operates only one 
gas line. This line extends from a point near Ashland 
City, Cheatham County, where it connects with the line 
of Tennessee Gas Transmission Company, to Westemia, 
Davidson County, where it connects with the distribution 
system of Nashville Gas and Heating Company. The 
function of this gas line is to convey natural gas from 
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the line of Tennessee Gas Transmission Company to the 
distribution system of Nashville Gas and Heating Com¬ 
pany, which, as you know, serves the city of Nashville. 
The line of Tennessee Gas Transmission Company extends 
from the sourse of supply in Texas to West Virginia where 
natural gas is delivered. This line passes across the 
State of Tennessee at a point approximately fif- 
66 teen miles west of Nashville. The only gas that is 
sold by Tennessee Gas Transmission Company in 
the State of Tennessee is that which is sold to Tennessee 
Natural Gas Lines, Inc., for resale to the Nashville Gas 
and Heating Company. 

Tennessee Gas Transmission Company maintains 
pumping stations along its line for the purpose of in¬ 
creasing the natural pressure of the gas at the source of 
supply in order to accelerate the flow of gas through its 
line. The line of Tennessee Natural Gas Lines, Inc. re¬ 
ceives gas from the line of Tennessee Gas Transmission 
Company at the same pressure at which it is maintained 
in the Tennessee Gas Transmission Company line, and 
delivers the gas to the system of Nashville Gas and 
Heating Company at reduced pressure. Tennessee Natu¬ 
ral Gas Lines, Inc. does not maintain any pumping sta¬ 
tions to effect the pressure of the gas passing through 
its line, but relies upon the pressure from the line of 
Tennessee Gas Transmission Company. 

The line of Tennessee Natural Gas Lines, Inc. is ap¬ 
proximately fifteen miles in length, and there are no 
lines that connect with it other than that of Nashville Gas 
and Heating Company. All of the gas that is purchased 
by Tennessee Natural Gas Lines, Inc. is resold to Nash¬ 
ville Gas and Heating Company. 

Tennessee Natural Gas Lines, Inc. does not own or 
operate any system for the distribution of gas. 
67 The distribution of gas to the city of Nashville is 
conducted entirely by the Nashville Gas and Heat- 
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mg Company, which is a wholly owned subsidiary of 
Tennessee Natural Gas Lines, Inc.; Nashville Gas and 
Heating Company pays the tax imposed by Section 
1248.126, Item G, upon the distribution of natural gas. 

The Tennessee Natural Gas Lines, Inc. has been pay¬ 
ing the tax imposed by the above statute; however, iter 
giving the question careful consideration, it is our view 
that that company is not liable for the tax for the reason 
that it is not engaged in the distribution of natural gas 
within the meaning of the statute, and for the reason 
that it is not engaged in intrastate commerce, and for 
the further reason that payment of the tax by Tennessee 
Natural Gas Lines, Inc., in addition to payment of the 
tax by its wholly owned subsidiary, Nashville Gas and 
Heating Company, results in double taxation upon the 
distribution of gas to the city of Nashville, which was not 
intended by the statute. 

I refer you to the interpretation of the statute by 
Chief Justice Green in the case of Memphis Natural Gas 
Company vs. McCanless, 180 Tenn. 688. In that case the 
Court said: 

“It will be observed with respect to natural gas that 
the tax is only levied on ‘distributing . . . natural gas.* ” 
In that case the Court further said: 

68 “All the foregoing cases by the Supreme Court, 
except Southern Natural Gas Corp. v. Alabama, 
(301 U. S. 148), were decided prior to the enactment 
of the Public Acts of 1937. These decisions were fami¬ 
liar. It was understood from them that the transporta¬ 
tion of natural gas from another state and its sale at the 
carrier’s pipe to another was interstate commerce. But 
that the distribution of gas through service pipes in a 
particular locality and sale at the burner tips was intra¬ 
state commerce. That distributing the commodity was 
a local activity. It was well understood what the term 
distributor meant and we do not think that the complain- 
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ant here was a distributor or was distributing natural gas 
in the sense of the statute after the purchase of the 
properties of the Memphis Power and Light Company by 
the City of Memphis.” 

We do not believe that the operation of T enn essee 
Natural Gas Lines, Inc., as above set out, constitutes the 
distribution of gas within the meaning of the statute. 

The statute in question expressly provides that “It is 
the intention of this item to levy a tax for the privilege 
of engaging in intrastate commerce carried on wholly 
within this state and not a part of interstate commerce.” 

We believe that the activity of Tennessee Natural 
69 Gas Lines, Inc. is “a part of interstate commerce,” 
and for this reason is not within the purview of 
the statute. As above set forth, the sole function of 
Tennessee Natural Gas Lines, Inc. is to complete the de¬ 
livery of gas from its out-of-state source to the distribu¬ 
tion system of Nashville Gas and Heating Company. 
This is done without change in the pressure of the gas 
and without any splitting up of the gas supply, which 
could be termed a local distribution of the gas. The gas 
flows in a continuous, uninterrupted and individed stream 
from its interstate source through the lines of Tennessee 
Natural Gas Lines, Inc. 

In the case of East Ohio Gas Company vs. Tax Com¬ 
mission, 288 U. S. 465, 75 Law Ed. 1171, which involved 
the application of an Ohio privilege tax to a natural gas 
company, the Court defined the point at which natural 
gas passes from interstate to intrastate commerce as 
follows: 

“The transportation of gas from wells outside Ohio by 
the lines of the producing companies to the state line and 
thence by means of appellant’s high pressure transmission 
lines to their connection with its local systems is essen¬ 
tially national—not local—in character and is interstate 
commerce within, as well as without, that state. The mere 
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fact that the title or the custody of the gas passes while 
it is en route from state to state is not determinative of 
the question where interstate commerce ends. Pub- 

70 lie Utilities Commission v. Landon, 249 U. S. 239, 
245, 63 L. ed. 577, 586, P.U.R. 1919C, 834, 39 S. Ct 

268; Missouri ex rel. Barrett v. Kansas Natural Gas Co. 
265 U. S. 298, 307-309, 68 L. ed. 1027, 1029, 1030, 44 S. 
Ct 544; Peoples Natural Gas Co. v. Public Serv. Com¬ 
mission, 270 U. S. 550, 554, 70 L. ed. 726, 729, 46 S. Ct 
371; Public Utilities Commission v. Attleboro Steam & 
Electric Co. 273 U. S. 83, 89, 71 L. ed. 549, 553, 47 S. Ct 
294. But when the gas passes from the distribution lines 
into the supply mains, it necessarily is relieved of nearly 
all the pressure put upon it at the stations of the pro¬ 
ducing companies, its volume thereby is expanded to many 
times what it was while in the high pressure interstate 
transmission lines, and it is divided into the many thou¬ 
sand relatively tiny streams that enter the small service 
lines connecting such mains with the pipes on the con¬ 
sumers’ premises. So segregated the gas in such service 
lines and pipes remains in readiness or moves forward 
to serve as needed. The treatment and division of the 
large compressed volume of gas is like the breaking of 
an original package, after shipment in interstate com¬ 
merce, in order that its contents may be treated, pre¬ 
pared for sale and sold at retail. State ex reL 

71 Castor v. Flannelly, 96 Kan. 372, 383, 384, P. U. R. 
1916C, 810, 152 Pac. 22; West Virginia & M. Gas 

Co. v. Towers, 134 Md. 137, 143-145, P.U.R. 1919D, 332, 
106 AtL 265. Cf. Atlantic Coast Line R. Co. v. Standard 
Oil Co., 275 U. S. 257, 269, 72 L. ed. 270, 274, 48 S. Ct. 
107; Brown v. Maryland, 12 Wheat 419, 6 L. ed. 678; 
Leisy v. Hardin, 135 U. S. 100, 34 L. ed. 128, 3 Inters. 
Com. Rep. 36, 10 S. Ct 681. It follows that the fur¬ 
nishing of gas to consumers in Ohio Municipalities by 
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means of distribution plants to supply the gas suitably 
for the service for which it is intended is not interstate 
cox* 'rce but a business of purely local concern exclu¬ 
sively within the jurisdiction of the state.” 

If it could be said that owing to the stock control of 
Nashville Gas and Heating Company by Tennessee Nat¬ 
ural Gas Lines, Inc., Nashville Gas and Heating Com¬ 
pany is the agent of Tennessee Natural Gas Lines, Inc., 
so that Tennessee Natural Gas Lines, Inc. would be dis¬ 
tributing gas to the city of Nashville through the agency 
of Nashville Gas and Heating Company, then the tax 
would have been paid by the agent and the principal 
would not, as we see it, be liable for a duplicate tax upon 
the activity of its agent. In the case of Memphis Natu¬ 
ral Gas Company vs. McCanless, supra, Chief Justice 
Green said: 

72 “We do not think there is any liability on the 
part of the complainant for the gross receipts tax 
during the time in which gas was being distributed as a 
joint enterprise by complainant and Memphis Power and 
Light Company. It appears that the tax was paid during 
those years by Memphis Power and Light Company and 
the enterprise being joint, a sort of partnership, only one 
tax was due. Only a single tax on the entity pursuing 
the activity.” 

For the foregoing reasons I have reached the conclu¬ 
sion that Tennessee Natural Gas Lines, Inc. is not liable 
for the tax in question; however, before advising my 
client, I would very much appreciate it if you would write 
me whether you concur in my opinion. 

With best wishes, I am 

Respectfully yours, 

For Whitaker, Hall & Haynes 


PBW/rw 
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73 STATE OF TENNESSEE 
Roy H. Beeler 

Attorney General & Reporter 
COPT 
Office of the 

ATTORNEY GENERAL 
Supreme Court Building 
Nashville 3, Tennessee 

January 23,1943 

Hon. Phil B. Whitaker 
Attorney at Law 
Hamilton National Bank Bldg. 

Chattanooga 2, Tennessee 

Dear sir: 

Your letter of January 3, 1948, to Roy H. Beeler, At¬ 
torney General, has been referred to me for attention 
and reply. 

I note you contend that Tennessee Natural Gas Lines, 
Inc., is not liable to pay the tax imposed by Section 
1248.126, Item B, of the Code, for three reasons: (1) The 
company is not engaged in the distribution of natural 
gas within the meaning of the statute. (2) The company 
is not engaging in intrastate commerce. (3) The payment 
of the tax by Nashville Gas & Heating Co., a wholly 
owned subsidiary of Tennessee Natural Gas Lines, Inc., 
constitutes a sufficient payment of the tax to satisfy any 
liability of the Tennessee Natural Gas Lines, Inc., 

74 supposing said company to be liable for the tax. 

After some study of your contentions and the 
authorities you marshal in support thereof, and after con¬ 
sideration of other authorities on the subject, I find that 
I am unable to agree with the conclusion you have reached. 
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In my opinion the Tennessee Natural Gas Lines, Inc., is 
liable to pay the tax imposed by section 1248.126 of the 
Code, Item G. 

In support of your first contention, that the company 
is not liable for the tax for the reason that it is not en¬ 
gaged in the distribution of natural gas within the mean¬ 
ing of the statute, reference is made to Memphis Natural 
Gas Co. v. McCanless, 180 Tenn. 688. It seems to me the 
opinion of the Supreme Court in this case cannot be ap¬ 
plied so as to sustain the concluusion that the tax does 
not apply to the Tennessee Natural Gas Lines, Inc. I 
say this for the reason, Memphis Natural Gas Co., which 
was held not to be engaged as a distributor of natural 
gas within the meaning of Section 1248.126, Item G, did 
business in a manner altogether different from that in 
which the Tennessee Natural Gas Lines, Inc., does busi¬ 
ness. As pointed out in the opinion, Memphis Natural 
Gas Co. maintained a pipe line from Louisiana, through 
Arkansas into .Mississippi, to the outskirts of the City of 
Memphis in Tennessee. From Memphis, it had other and 
similar pipe lines passing through Shelby County, which 
reach Brownsville, Humboldt, Jackson and other Tennes¬ 
see towns. The gas transported by Memphis Natu- 
75 ral Gas Co. moved in a continuous flow from 
Louisiana to points in Tennessee. All of this move¬ 
ment was within the pipe line maintained and owned by 
Memphis Natural Gas Co. After reciting these facts the 
court said: “Upon these facts we do not think it can be 
said that complainant is distributing natural gas or is 
a distributor.” 

The situation of the Tennessee Natural Gas Lines, Inc. 
is radically different from Memphis Natural Gas Co. As 
I understand from your letter and other information be¬ 
fore me, your company operates a gas line some fifteen 
miles in length lying wholly within Tennessee. The com¬ 
pany is operated for the purpose of buying natural gas 
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wholesale from the Tennessee Gas Transmission Com¬ 
pany and transporting it to Davidson County where it 
is sold to Nashville Gas & Heating Co., for retail distri¬ 
bution by this company. 

There is no interstate transportation of gas by Tennes¬ 
see Natural Gas Lines, Inc., such as existed in the case 
of Memphis Natural Gas Co. For this reason, the con¬ 
clusion reached in the Memphis Natural Gas Co. v. Mc- 
Canless case would not apply to the Tennessee Natural 
Gas Lines, Inc. 

It is quite plain the Supreme Court predicated its con¬ 
clusion that Memphis Natural Gas Company could not be 
taxed under Section 1248.126, Item G. on the constitutional 
ground that the commerce clause operated to pre- 
76 vent the tax from applying. No where in the opin¬ 
ion is any reference made to the insufficiency of 
the inadequacy of the Act to tax the Memphis Natural 
Gas Company in the absence of the commerce clause of 
the Constitution of the United States. 

Accordingly, this opinion is not authority, showing the 
limitations of Section 12481126, Item G. where the com¬ 
merce clause is not involved. 

With regard to the second contention, to the effect that 
Tennessee Natural Gas Lines, Inc., is not engaged in 
intrastate commerce, we are unable to agree. We say this 
because, in our opinion, the fact that Tennessee Natural 
Gas Lines, Inc., operates wholly within Tennessee, buy¬ 
ing its gas from an interstate carrier and transporting it 
to Davidson County where it sells it to another corpora¬ 
tion, constitutes engaging in intrastate commerce in Ten¬ 
nessee. 

It should be borne in mind that Tennessee Natural Gas 
Lines, Inc., is not a common carrier of gas. It is engaged 
in the carriage of gas which it buys solely for itself, and 
cannot be likened to the ordinary transportation company 
which serves to complete a part of the interstate journey 
of an article of commerce. 
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Here, we have a case where a Tennessee corporation 
owning a pipe line lying wholly in Tennessee, buys an 
article at one end of the pipe line for sale at the other 
end of the pipe line, and then transports the article to 
the other end of the pipe line where it sells it All 

77 of this transaction occurring as it does in Ten¬ 
nessee, no state lines being involved in it, it seems 

to me that it is essentially and necessarily intrastate com¬ 
merce. 

The case of East Ohio Gas Co. v. Tax Commission, 288 
U. S. 465, 75 L. Ed. 1171, referred to in your letter, can 
hardly be said to settle this matter contrary to the con¬ 
clusion we have reached. This case involved the right of 
the Tax Commission of Ohio to regulate the East Ohio 
Gas Company, a right which was sustained by the Su¬ 
preme Court of the United States. It did not involve the 
question presented by your letter which we are consider¬ 
ing here. 

With regard to your third contention, the payment of 
the tax imposed by Section 1248,126, Item G, by the Nash¬ 
ville Gas & Heating Co. constitutes payment of any tax 
which might be owed by Tennessee Natural Gas Lines, 
Inc., because the former corporation is a wholly owned 
subsidiary of the latter corporation, which contention is 
predicated upon a part of the decision in the case of 
Memphis Natural Gas Co. v. McCanless, supra., we beg 
to point out that in our opinion the case of Memphis 
Natural Gas Co. v. McCanless is misapplied. As we view 
it, this case is not authority for the contention you make 
here. 

Memphis Natural Gas Co. and Memphis Power and 
Light Co. were operating as a partnership, and 

78 Memphis Power and Light Co. paid the tax on the 
gross receipts received from the retail distribution 

of natural gas. After the payment of the gross receipts 
tax the proceeds were divided between the two partners 
according to an intricate formula set up in the articles 
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of partnership. Memphis Natural did not sell to Memphis 
Power, it merely delivered and shared in profits from 
retail sale. It was on this account the Supreme Court 
held the payment of the tax by the retail distributing 
partner, on the gross receipts, relieved the wholesale 
distributing partner of liability to pay the tax on its 
share. 

No such situation exists in the case of Tennessee Natu¬ 
ral Gas Lines, Inc., and the Nashville Gas & Heating Co. 
Tennessee Natural Gas Lines, Inc., buys natural gas 
from Tennessee Gas Transmission Co., transports it to 
Nashville and sells it to Nashville Gas & Heating Co. 
On this transaction both corporations make a separate 
profit, upon which, because they are exercising a privilege 
unlimited by the commerce clause of the Constitution, they 
must pay a tax in accordance with Section 1248.126, Item 
G. 

It should be appreciated immediately, that here there 
is no such unity of entity as would make the payment of 
the tax by one of the parties payment for the other. 

For the reasons and on account of the views expressed 
in this letter, it is my opinion that Section 1248.126, Item 
G, levies a tax upon Tennessee Natural Gas Lines, 
Inc. 

79 During the course of my investigations of this 
matter, I learned from the Railroad and Public 
Utilities Commission that Tennessee Natural Gas Lines, 
Inc., is not paying any utility inspection fee. If you 
should write to me further, I would appreciate your views 
on the liability of Tennessee Natural for these fees. 

Yours very truly. 

/s/ Allison B. Humphreys, Jr. 

Advocate General 


ABHjr :AY 
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80 BY ,MR. WHITAKER: 

Q Mr. Goodloe, following that exchange of let¬ 
ters in which the Attorney General held that the company 
was liable for this tax, is it or is it not true that repre¬ 
sentatives of the company had various conferences with 
the taxing authorities and with the Attorney General’s 
office, in an effort to convince those officials that the com¬ 
pany was not liable for this tax. A That is correct. 

Q But were the company representatives ever success¬ 
ful in convincing them that the company was not liable 
for the tax? A No, we were advised that the company 
would have to pay the tax. 

Q And it has been paying it, I believe you said, since 
that time. A That is correct. 

Q Mr. Goodloe, I think it is true that Tennessee Natu¬ 
ral buys its entire gas supply from Tennessee Gas Trans¬ 
mission Company, does it not? A That is correct. 

Q And that company transports the gas from the 
States of Texas and Louisiana to a point in Tennessee 
where Tennessee Natural takes the gas from it, does it 
not? A That is correct. 

Q Does Tennessee Natural have any compres- 

81 sion on its own line or does the gas flow out of 
Tennessee Transmission Company’s line into Ten¬ 
nessee Natural’s on the pressure supplied by Tennessee 
Gas Transmission Company? A Tennessee Natural has 
no compressor stations and the gas flows entirely on the 
pressure received at the take-off point from the Ten¬ 
nessee Gas Transmission Company through Tennessee 
Natural’s lines to the point of delivery to its customers. 

MR. WHITAKER: That is all I have, Mr. Examiner. 

PRESIDING EXAMINER: Is there any cross-exam¬ 
ination? 

MR. TRIMBLE: Yes, sir. 
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Cross Examination 
BY MR. TRIMBLE: 

Q Mr. Goodloe, would you explain the relationship be¬ 
tween Tennessee Natural Gas Lines, Inc. and the Nash¬ 
ville Gas Company. A What relationship! 

Q Their relationship to each other. A Tennessee 
Natural owns all of the capital stock of Nashville Gas and 
Heating Company. 

Q Has that relationship been in existence since the 
inception of Tennessee Natural Gas Company? A Well, 
I would say since shortly after the inception of Tennessee 
Natural Gas Company. 

Q Now, are you familiar with all the facets, 

82 legal facets of this Tennessee gross receipts tax 
and the payment thereof by these two companies? 

A Familiar—you mean that both companies are paying 
tax? 

Q Yes. A Yes, I am. 

Q And both companies have been paying this identical 
tax since the inception of Tennessee Natural Gas Com¬ 
pany, is that correct? A I think we began paying the 
tax in the year ’47 or ’48. That was a year or two after 
the formation of Tennessee Natural Gas Lines. 

Q And Tennessee Natural Gas Company pays this tax 
on gas running through its lines to the Nashville Gas Com¬ 
pany, is that correct? A That is right 

Q Now, I will ask you if— 

MR. WHITAKER: May I ask a question for clarifi¬ 
cation at this point? 

MR. TRIMBLE: Surely. 

MR. WHITAKER: The gross receipts tax is also 
measured by sales to the DuPont Company in addition to 
sales to the Nashville Gas Company, is it not? 

THE WITNESS: That is correct. 

BY MR. TRIMBLE: 

83 Q Now, the operation of the Tennessee Natural 
Gas Company Inc. in furnishing gas to other con- 
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sumers than the Nashville Gas Company has been changed 
drastically since these negotiations were had with the 
Attorney General of the State of Tennessee, isn’t that 
correct? A I would like to get that question again, 
please. 

PRESIDING EXAMINER: The reporter will read 
the question. 

(The reporter read the pending question.) 

THE WITNESS: Well, we have begun serving other 
customers since that time. 

MR. WHITAKER: For clarification, will you state 
what other customer you serve except the Nashville Gas 
Company. 

THE WITNESS: The DuPont Company. 

MR. WHITAKER: Is that the only other customer? 

THE WITNESS: That is the only other customer. 

BY MR. TRIMBLE: 

Q Now, did you yourself carry on any of these nego¬ 
tiations you testified to on your direct examination with 
the State Attorney General’s Office? A I think I was 
in one meeting. Most of that was handled by Mr. Schutt 
and Mr. Whitaker. 

Q All you know of and can speak and testify to is 
to one meeting, is that correct? A That is correct. 

Q When was that meeting held, approximately? 
84 A I don’t have it. It is along about the time of 
this correspondence here. I don’t recall. 

PRESIDING EXAMINER: You mean the two letters 
that have been copied into the record? 

THE WITNESS: Yes, sir. 

BY MR. TRIMBLE: 

Q Has this determination on the part of the Attorney 
General of the State of Tennessee been contested by any 
court action? A So far as I know, it has not. 

MR. WHITAKER: I am willing to agree it has not. 
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Let the record show it has not been contested in court 
by this company. 

BY MB. TRIMBLE: 

Q Whose decision was it not to contest it? A Well, I 
imagine that was— 

Q Do you know? A Well, it just was not contested. 
I don’t know who made the decision. 

Q And any other negotiations that have been carried 
on are just hearsay as far as you are concerned, other 
than the one meeting you say you attended. A Well, I 
have letters here and I have been in conversation with 
Mr. Schutt and Mr. Whitaker. The tax I have regarded 
as a legal matter, and it was being largely handled by 
the attorney representing the company, who is Mr. 
85 Whitaker. 

Q Well, in any negotiations that have been 
carried on relative to Tennessee Natural Gas paying this 
tax, they were carried on by others than yourself con¬ 
nected with that corporation, is that correct? 

MR. WHITAKER: Pardon me, I didn’t get the ques¬ 
tion. 

(The reporter read the pending question.) 

THE WITNESS: It was carried on largely by our 
counsel. As I sav, it was a legal matter. 

BY MR. TRIMBLE: 

Q I will ask you, Mr. Goodloe, if this gas was sup¬ 
plied directly by Tennessee Gas Transmission Lines to 
Nashville Gas Company without the intervention of Ten¬ 
nessee Natural Gas Company Inc., this matter we are 
discussing, in so far as gross receipts tax, of course, 
would not be due or payable from Tennessee Natural 
Gas, isn’t that correct? 

MR. WHITAKER: I will object to that as calling 
for a legal conclusion from the witness. 

MR. TRIMBLE: It is no legal conclusion. Well, I will 
rephrase it. Strike it. 
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BY MB. TBIMBLE: 

Q If Tennessee Natural Gas were not in operation and 
carrying on the operation they are now carrying on, this 
tax, of course, would not be assessed to them or paid by 
them, isn’t that correct? 

86 MB. WHITAKEB: We are willing to admit if 
we were not in business we wouldn’t be paying the 

tax. 

MB. TBIMBLE: That is not the whole question. 

MB. WHITAKEB: That is the way I understood it. 

PBESIDING EXAMINES: Maybe you had better ask 
it again. 

MB. TBIMBLE: I will ask it again. 

BY MB. TBIMBLE: 

Q Isn’t it true that if, first of all, Tennessee Natural 
were not in business, of course you would not be paying 
the tax. Secondly, if Tennessee Natural Gas was not in 
business and operating as they are now, as receiving 
the gas from Tennessee Transmission, supplying it to 
Nashville Gas, if you didn’t play that intermediary role, 
there would be no tax assessed to Tennessee Natural, isn’t 
that correct? A Well, if they were not in business, they 
would not be selling gas to anybody. 

PBESIDING EXAMINEE: Is your question that if 
Tennessee Gas was serving the Nashville distributor di¬ 
rectly instead of through Tennessee Natural would the 
tax be paid? 

MB. TBIMBLE: That is right. Not only as to them 
being in business, but operating as they have chosen to 
operate. 

BY MB. TBIMBLE: 

Q Do you understand the question? A I would like 
to have it restated. 

BY MB. TBIMBLE: 

87 Q It has been stipulated if Tennessee Natural 
Gas were not in business, of course there would be 
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no tax assessed to them. Now, if the operation of Ten¬ 
nessee Natural were not as it is at this time and has been 
since its inception, then the tax also would not have been 
assessed to them, is that correct? 

MB. WHITAKER: I object to that as calling for a 
legal conclusion. He says the operation as it is now. 
They might have been selling to a dozen other people 
and not to the Nashville Gas Company and still it be¬ 
comes a question of law as to whether or not they are 
liable for the tax. 

PRESIDING EXAMINER: The objection is sus¬ 
tained. 

MR. TRIMBLE: Note an exception. 

BY MR. TRIMBLE: 

Q If Tennessee Natural Gas Company and Nashville 
Gas Company elected to merge and become one company, 
then that would do away with this tax on Tennessee Nat¬ 
ural, would it not? A Well, Tennessee Natural would 
not be in existence if they merged. 

Q That would do away with the tax, would it not? 

MR. WHITAKER: Again, we are willing to agree 
that we wouldn’t be paying the tax if we were not in 
existence. 

MR. TRIMBLE: If we can stipulate if a merger came 
about this tax would become unnecessary— ' 

MR. WHITAKER: I am willing to stipulate if a 
merger came about the merged company only would pay 
the tax, of course. 

88 MR. TRIMBLE: I believe that is all Thank 
you, Mr. Goodloe. 

PRESIDING EXAMINER: What is the amount of 
this tax? 

THE WITNESS: This tax is one-and-one-half of the 
gross receipts—gross sales,—less some credits for other 
taxes. 

PRESIDING EXAMINER: In other words, it varies 
from year to year. 
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THE WITNESS: It varies from year to year, depend¬ 
ing on volume and other factors. There are two taxes 
which serve as a deduction from this tax. In other words, 
it is an over-all one-and-a-half percent tax with credit 
against it for two other types of taxes. 

PRESIDING EXAMINER: In view of the questions 
asked by Mr. Trimble and Mr. Whitaker’s statements, that 
the tax wouldn’t be paid in the event of a merger, does 
that mean that both the distributor and the transports 
tion company, Tennessee Natural, pays the tax? 

THE WITNESS: That is correct. At the present 
time it is. 

PRESIDING EXAMINER: And what you are saying 
is that one of the taxes would be eliminated as a result 
of the merger. 

THE WITNESS: It would only be paid by the re¬ 
sulting company, whichever company that was. 

MR. TRIMBLE: That is the whole point, Mr. Exami¬ 
ner. 

PRESIDING EXAMINER: I see. Is there any cross- 
examination by staff counsel? I was just trying to dear 
that up. 

MR. FLAX: Just a few questions. 

89 BY MR. FLAX: 

Q Mr. Goodloe, at what pressure do you receive 
gas from Tennessee Gas Transmission—that is Tennessee 
Natural receive gas? A It runs from—we have our 
engineer here on that question—but I think the average 
runs from 425 to 625 pounds per square inch. Correction 
-475 to 625. 

Q Now, if you know, at what pressure is gas delivered 
to Nashville Gas Company? A We have five delivery 
points, and I don’t have that information. I think Mr. 
Wray would have to supply that 

MR. WRIT AKER: Mr. Examiner, we are perfectly 
willing to supply that information. Mr. Goodloe, however, 
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is not the engineer for the company. Mr. Wray can give 
all of that information, if you want it, accurately. 

PRESIDING EXAMINER: Would it make any dif¬ 
ference if the pressure at the tap is adequate for dis¬ 
tribution purposes, as I understood his testimony a while 
ago? 

THE WITNESSS: That is correct. 

PRESIDING EXAMINER: Is there any point in him 
supplying the information? 

MR. FLAX: All I want to do is to establish that the 
nature of Tennessee Natural is a transmission company 
as opposed to what is commonly termed a distribution 
company. And if Mr. Goodloe will state that that is his 
understanding of the operation of his company, I 
90 think that would be satisfactory for my purposes. 

MR. WHITAKER: I don’t believe I quite un¬ 
derstand, Mr. Flax. What is it? Maybe we can stipulate, 
if you will tell me what you want. 

MR. FLAX: I merely want to establish the fact that 
the nature of the operation of Tennessee Natural, within 
the terms as generally accepted in the industry—that 
Tennessee Natural is a transmission pipeline company as 
opposed to a distribution company, and the distribution 
company in this system is that of the Nashville Gas Com¬ 
pany. 

MR. WHITAKER: Well, I am not sure that I am 
entirely familiar with just how the terms are used in the 
industry. It is true that Tennessee Natural, as shown by 
Exhibit No. 7, operates a pipeline company, Exhibit No. 
7 being the map, and transports gas which it purchases 
from Tennessee Gas Transmission Company and delivers 
it to only two customers, namely, the Nashville Gas Com¬ 
pany and the DuPont Company. And I think it is further 
true that the total length of lines which Tennessee Natu¬ 
ral owns is something like 30 miles. Is that sufficient? 

MR. FLAX: Well, the other matter that I wanted to 
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be certain of in regard to this is pressure—that Tennessee 
Natural operates at high pressure—and if Mr. Wray could 
tell Mr. Goodloe— 

MR. WHITAKER: That is true. We admit that 

91 it does operate at high pressure and when delivered 
to DuPont or the Nashville Gas Company those 

pressures have to be reduced. 

MR. WRAY: Correct 

MR. FLAX: And that the distribution is handled en¬ 
tirely by Nashville Gas Company. 

MR. WHITAKER: Yes, sir, that is correct 
MR. FLAX: All right. That is all. 

PRESIDING EXAMINER: Any further questionst 
MR. FLAX: I have no further questions. 
PRESIDING EXAMINER: Any redirect! 

MR. W HIT AKER: No, sir. 

PRESIDING EXAMINER: There being nothing fur¬ 
ther, Mr. Goodloe, you are excused as a witness in this 
proceeding. 

(Witness excused) 

• • • • 

92 MR. WHITAKER: Mr. Examiner, I have a 
statement to make in the record which probably 

would be more appropriate made at this time, following 
Mr. Goodloe’s testimony. 

As counsel for the company, and being authorized by 
the management of the company, it is the company’s pur¬ 
pose to pay under protest the gross receipts tax which 
is due and payable on August 1, 1954. And the company 
will do that And in the event the company is suc- 

93 cessful in litigation which will ensue for the re¬ 
covery of the taxes so paid, the company here and 

now agrees to pay over to its subsidiary, the Nashville 
Gas Company, all portions of that tax so recovered which 
relate to sales made by Tennessee Natural to the Nash¬ 
ville Gas Company. And we further propose and will 
pursue that litigation to the court of last resort having 
jurisdiction. 
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96 

Tennessee Natural Gas Lines, Inc. 
Comparison of Revenues Under Present, Proposed and 

Stipulated Rales (1953) 



Presently 

Company 

Stipulated Rate 


Effective 

Proposed 

without 

Including 


Rate 

Rate 

G. R. Tax 

G. R. Tax 

Annual Sales (MCF) 7,754,322 





Billing Demand (MCF) 506,517 





RATES 

$2.15 

$2,175 

$2.16 

$2.20 


1st 13,500 

All Demand 

1st 36,800 

1st 36300 


1.725 


1.80 

132 


All Excess 


All Excess 

All Excess 


15* 

161 

15.41 

15.61 

REVENUES 





Dem. 1st Block 

$348,300 

$1,101,892 

$953,856 

$971320 

2nd Block 

594,464 


117,031 

118331 

Comm. 

1,163,148 

1,240,692 

1,194,166 

1309,674 


$2,105,912 

$2,342,584 

$24265,053 

$2399,525 

Less Present Rate Revenue_ 

.. 

2,105,912 

2,105,912 

2,105,912 

Increase 


$ 236,672 

$ 159,141 

$ 193,613 

• 

• • 

• 




98 MR. WHITAKER: >fr. Examiner, I would like 
to supplement the statement which I made a few 

99 moments ago with reference to the litigation which 
the company will institute with regard to its lia¬ 
bility for the gross receipts tax by saying that the com¬ 
pany will bear the entire expense of such litigation with¬ 
out directly or indirectly burdening its customers with 
any such expense. 

• • • • 

PRESIDING EXAMINER: Well, let me go back now 
and repeat a question which I previously asked and which 
was premature at the time in view of the last two amend¬ 
ments which staff counsel read into the record. 
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Do all counsel to this proceeding agree that this case 
is to be submitted to and disposed of by the Commission 
on the basis set forth in the proposed settlement as now 
reflected in the record. 

MR. WHITAKER: Yes, sir, we do. 

MR. TRIMBLE: Yes, sir, the intervenors do. 

MR. FLAX: Yes, sir, staff does. 

• • • • 

100 PRESIDING EXAMINER: This proceeding, as 
has previously been indicated, rose out of rate in¬ 
creases filed by Tennessee Natural, and which, had they 
become effective on the proposed effective date, would 
have resulted in an increase of $226,683 annually to Ten¬ 
nessee Natural's affiliate and only resale customer, 

101 Nashville Gas Company. What is the effect of the 
proposed settlement? Is it less than $226,683? 

Could you give me the answer to the question, Mr. Flax? 

MR. FLAX: Yes, sir. The amount of the increase 
upon a cost of service which would include the gross 
receipts tax is $193,613, and upon a cost of service which 
would exclude the gross receipts tax would be $159,141. 

PRESIDING EXAJMENEB i And those two figures 
compare with the $226,683 annual charge to which I re¬ 
ferred a few moments ago. 

MR. FLAX: It is my understanding it does, Mr. Ex¬ 
aminer. I think I should call attention to the fact that 
the period at which the settlement was prepared was for 
the calendar year 1953, and the figure that you read would 
be for other than the calendar year. For the calendar 
year 1953 the company’s proposed rate would produce 
$236,672 as opposed to the figure you read, I believe, of 
$226,683. 

PRESIDING EXAMINER: Is the increase applicable 
only to the distributor, Nashville Gas Company? 

MR. FLAX: Yes, sir, that is the only customer. 

• • • • 
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TENNESSEE NATURAL GAS LINES, INC. 



Balance Sheet 
(Per Company Books) 

(1) 

(2) 

(3) 

Line 


Year Ending 

No. 


Dec. 31,1952 

Dec. 31,1953 

1 

2 

ASSETS 

GAS PLANT, at original cost 

$1,268,976.55 

$1,280,869.24 

3 

Less Reserve for Depreciation and Amortization 

94,742.49 

124,970.60 

4 

Plant Less Reserve 

$1,174,234.06 

$1,155,398.64 

5 

6 

INVESTMENT 

Capital Stock in Wholly Owned Subsidiary 

$1,245,000.00 

$1,245,000.00 

7 

8 

CURRENT ASSETS: 

Cash 

$ 64,822.83 

$ 167,667.31 

9 

Receivable from Gas Customers 

234,649.97 

302^96.23 

10 

Receivable—Dividends 

11,250.00 

11,250.00 

11 

Prepayments 

1,021.05 

349.01 

12 

Total Current Assets 

$ 311,743.85 

$ 481,862.55 

IS 

14 

DEFERRED DEBITS: 

Unamortized Debt Discount and Expense (Bonds) 

$ 28,837.65 

$ 27,249.83 

15 

16 

CAPITAL STOCK EXPENSE: 

Common Stock Expense 

$ 1,046.10 

$ 716.10 

17 

TOTAL ASSETS 

$2,760,861.66 

$2,910,226.62 
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TENNESSEE NATURAL GAS LINES, INC 

Balance Sheet 
(Per Company Books) 



(1) 

(2) 

(3) 

Line 


Year Ending 

No. 


Dec. 31,1952 

Dec. 31,1953 

1 

LIABILITIES 



2 

CAPITALIZATION: 



3 

Capital Stock and Surplus 



4 

Common stock, par value $1 per share, auth¬ 




orized 750,000 shares, issued and outstanding 




664,600 shares 

$ 664,600.00 

$ 664,600.00 

5 

Earned Surplus 

109,377.72 

167,251.98 

6 


$ 773,977.72 

$ 831,851.98 

7 

Long-Term Debt 



8 

First Mortgage and Collateral Trust 3*4% 




Bonds, Series A, due January 1, 1971 

$1,360,000.00 

$1,320,000.00 

9 

Sinking Fund Debentures, 4^% Series, due 




July 1, 1972 

300,000.00 

285,000.00 

10 

Total Capitalization 

$2,433,977.72 

$2,436,851.98 

11 

CURRENT LIABILITIES: 



12 

Accounts payable 

$ 213,776.87 

$ 290,79338 

13 

Accruals 



14 

Federal Income Taxes 

82,645.45 

29,954.85 

15 

Other Taxes 

28,445.54 

40,78432 

16 

Dividends Declared 


83,075.47 

17 

Interest—Bonds 


26,862.50 

18 

Total Current 

$ 324,867.86 

$ 471,470.52 

19 

DEFERRED CREDITS: 



20 

Unamortized Expense 



21 

Premium on Debt 

$ 2,016.08 

$ 1,904.12 

22 

TOTAL LIABILITIES AND CAPITALIZATION 

$2,760,861.66 

$2,910,226.62 
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Line 

No. 

1 

2 

3 

4 

5 

6 


TENNESSEE NATURAL GAS LINES, INC 
Statement of Earned Surplus 
DECEMBER 31, 1953 
(Per Company Books) 


(1) (2) (3) 

Balance December 31, 1952 3 109,377.72 

Capital Stock Expense (Prior Years) $ 330.00 

Depreciation Adjustment (Prior Years) 665.55 

Gain Year Ended December 31, 1953 389,840.58 

Dividends Paid (Common) 332,301.87 

Balance December 31, 1953 $ 167,251.98 
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a DELIVERY POINT TO 
BE-SALE CUSTOMER. 
A DELIVERY POINT TO 
DIRECT CUSTOMER 
• LI N E VALVE 
Z CHECK VALVE 


WC 5 TEENIA TO WHfjES NC BECK JUNCTION 
WHITES CREEK JUNCTION TO. BORDEAUX STATION 
WHITES CREEK JUNCTION. t©j VALVE IO 
VALVE IO TO TUtN^y laRE STATION 
VALVE lO TO DU POMT . STATION 


&.48 MILES 
5.43 MILES 
4.68 MILES 
4.53 MILES 
6.75 MILES 


TENNESSEE NATURAL 
GAS LINES INC. 
SYSTEM MAP 
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Tennessee Natural Qas Lines, Ji 
Rate Base and Cost of Service 
Year 1953 
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Column 8 represents Tennessee Gross Receipts Tax of $38,914 
the sole remaining item on which agreement has not been reached 
between the company and staff. 
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Tennessee Natural Gas Lines 
Allocation of Cost of Service, Demand Commodity Basis 

(1953) 


ADJUSTED COST OF SERVICE 
Operating Expenses 
Purchased Gas Cost 
Transmission Expense 
Sales Promotion Expense 
Admin. & Gen. Expense 
Subtotal 
Depreciation 

Taxes (other than F.I.T.) 1 
Federal Income Taxes 
Return at 6% 

Total Cost of Service 
Less Cost of Gas 
Less Gross Receipts Tax 
Total Cost of Service 
Less Gas & G. R. Tax 
Allocation Percents (Resale) 1 
Resale Cost of Service (excl. 

Pur. Gas and Gross Receipts Tax) 


Total 

Demand 

Commodity 

$2698395 

$938696 

$1759699 

16166 

8083 

8083 

495 

— 

495 

19929 

9668 

10261 

$2734985 

$956447 

$1778538 

30543 

15272 

15271 

61691 

30846 

30845 

32278 

16139 

16139 

68457 

34229 

34228 

$2927954 

$1052933 

$1875021 

($2698395) 

( $938696) 

($1759699) 

( 38914) 

( 19457) 

( 19457) 

$190645 

94780 

100.0% 

95865 

67.02% 

$159029 

$94780 

$64249 


1 Development of Demand-Commodity Allocation Ratio. 

Annual Sales 3 Day Sustained Peak 


(MCF) 

% 

(MCF) 

% 


Resale Sales 

7754322 

67.02 

154631 

100.0 

Direct Sales 

8815825 


— 

— 

Total Sales 

11570147 

100.0 

154631 

100.0 
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Exhibit 10 

126 Docket No. G-2255 

Tennessee Natural Gas Lines, Inc . 

Comparison of Resale Cost of Service 
and Resale Revenues Under Stipulated Rates (1953) 
(Including and Excluding Tenn. Gross Receipts Tax) 

Excluding Including 
Tenn. Gross Tenn. Gross 
Receipts Receipts 

Item Tax Tax 

COST OF SERVICE 


Cost of Service, Resale (excluding 


Cost of Gas and Gross Receipts Tax) 
Cost of Purchased Gas— 

$159029 

$159029 

7,754,322 Mcf at 15.35* 

1190288 

1190288 

506,617 Mcf at $1.80 

911911 

911911 

Gross Receipts Tax 

— 

80456 

Resale Cost of Service 

$2261228 

$2291684 

STIPULATED RATE 



Demand Charge 



First 36,800 Mcf per month 
of Billing Demand, $ per Mcf 

All Excess Mcf per month 

$2.16 

$220 

of Billing Demand 

$1.80 

$122 

Commodity Charge 

15.4* 

15.6* 


15.4* 

15.6* 

REVENUES 



Demand Revenue 



36,800 X 12 x ($2.16 - $2.20) 

$953856 

$971520 

65,017 X ($1.80 - $1.82) 

117031 

118831 

7,754,322 X (15.4* - 15.6*) 

1194166 

1209674 

Total Reevnues 

$2265053 

$2299525 
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216 Received Oct 8 8 51 AM ’53 

Federal Power Commission 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

In the Matter of 

TENNESSEE NATURAL GAS LINES, INC. 
DOCKET NO. G-2255 

PETITION OF THE RAILROAD AND PUBLIC UTIL¬ 
ITIES COMMISSION OF THE STATE OF TEN¬ 
NESSEE FOR LEAVE TO INTERVENE 

Comes now Hammond Fowler, John C. Hammer and 
Cayce L. Pentecost, Commissioners, constituting the Rail¬ 
road and Public Utilities Commission of the State of 
Tennessee, a regulatory agency, having jurisdiction under 
the laws of the State of Tennessee to regulate rates and 
charges for the sale of natural gas to customers within 
the State of Tennessee, and requests that it be permitted 
to intervene and become a party to this proceeding. 

217 L 

That the correct post office address of the person to 
whom correspondence or communications should be ad¬ 
dressed in regard to this proposed intervention is as fol¬ 
lows: 

General Counsel 

Railroad and Public Utilities Commission 
State of Tennessee 
Nashville, Tennessee 

n. 

Petitioner states that the proposed gas tariffs of Ten¬ 
nessee Natural Gas Lines , Inc., filed with the Commission, 
are unjust, unreasonable and are not the lowest rates 
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under which Tennessee Natural Gas Lines, Inc. can oper¬ 
ate. 

m. 

That this Commission represents the people of the 
State of Tennessee, and this State being in an area of 
high competition with other forms of energy, the various 
natural gas distributing companies of this State have 
been placed in a dangerous condition as a result of 

218 numerous increases. Further the ultimate consumer 
of gas eventually pays the entire increases passed 

on, and in this State there is a limit as to the amount the 
traffic will bear. 

IV. 

Wherefore, petitioner prays that it be granted leave 
to intervene in the above styled cause and asks that it be 
treated as a party hereto with the right to have notice 
of and appear at the taking of testimony, to present and 
cross-examine witnesses and to be heard in person or by 
counsel upon briefs and oral argument, if such circum¬ 
stances present themselves. 

General Counsel 
/s/ Harold Seligman 

Assistant General Counsel 

219 I hereby certify that I have this day served the 
foregoing document upon the following: 

Tennessee Natural Gas Lines, Inc. 
Third National Bank Building 
Nashville, Tennessee 

by mailing a copy thereof properly addressed. 

Dated at Nashville this 6th day of October, 1953. 

/s/ Harold Seligman 
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231 UNITED STATES OF AMEBICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith, Dale E. Doty 
and Seaborn L. Digby. 

In the Matter of 

Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 

Order Permitting Intervention 

On February 4, 1954, the City of Nashville, Tennessee 
filed a petition seeking leave to intervene in this pro¬ 
ceeding. 

The Commission finds: 

The participation of the City of Nashville, Tennessee 
may be in the public interest. 

The Commission orders: 

The City of Nashville, Tennessee be and the same 
hereby is permitted to become an intervener in this pro¬ 
ceeding, subject to the rules and regulations of the Com¬ 
mission : Provided, however, That the participation of said 
intervener shall be limited to matters affecting asserted 
rights and interests specifically set forth in its petition 
to intervene, and: Provided, further, That the admission 
of said intervener shall not be construed as recognition 
by the Commission that said intervener might be ag¬ 
grieved because of any order or orders of the Commission 
entered in the above-docketed proceeding. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Adopted: January 20,1954 
Issued: January 21, 1954 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith and Seaborn 
L. Digby. 

In the Matter of 

Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 


Order Making Effective Proposed Bate Schedules Upon 
Filing of Undertaking to Assume Refund 
of Excess Charges 

Tennessee Natural Gas Lines, Inc. (Tennessee Natu¬ 
ral), on August 31, 1953, filed with the Commission Third 
Revised Sheets Nos. 4, 6, and 7 to its FPC Gas Tariff, 
Original Volume No. 1, whereby it proposed an increase 
in the rates and charges to its interstate wholesale cus¬ 
tomer, Nashville Gas Company. 

Pending hearing and the Commission’s decision upo.s 
the question of the lawfulness of the rates proposed by 
Tennessee Natural, the Commission, on September 24, 
1953, issued an order suspending the aforementioned pro¬ 
posed tariff sheets until March 1, 1954, and until sucn 
further time thereafter as such proposed tariff sheets 
might be made effective in the manner prescribed by the 
Natural Gas Act 

Hearings were commenced on February 15, 1954, and 
concluded February 19, 1954, pursuant to the Commis¬ 
sion’s September 24, 1953 order. A decision has not yet 
been rendered thereon. 

On February 24, 1954, Tennessee Natural filed a mo¬ 
tion requesting that Third Revised Sheets Nos. 4, 6, and 
7 to its FPC Gas Tariff, Original Volume No. 1, be per- 
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mitted to go into effect as of March 1, 1954. An answer 
objecting to snch motion and requesting a hearing thereon 
was filed on February 26, 1954, jointly by the Railroad 
and Public Utilities Commission of the State of Tennessee 
and the City of Nashville. 

Section 4(e) of the Natural Gas Act provides that 
whenever a new rate schedule is filed, the Commission 
shall have authority to enter upon a hearing concerning 
the lawfulness of the same; and that pending such hear¬ 
ing and the decision thereon, the Commission may sus¬ 
pend the operation of the new rate schedule, “but not for 
a longer period than five months beyond the time when it 
would otherwise go into effect.” Said section further 
provides: 

253 “If the proceeding has not been concluded and 
an order made at the expiration of the suspension 
period, on motion of the natural-gas company making 
the filing, the proposed change of rate, charge, classifica¬ 
tion, or service shall go into effect Where increased 
rates or charges are thus made effective, the Commission 
may, by order, require the natural-gas company to fur¬ 
nish a bond, to be approved by the Commission, to refund 
any amounts ordered by the Commission, to keep accu¬ 
rate accounts in detail of all amounts received by reason 
of such increase, specifying by whom and in whose behalf 
such amounts were paid, and, upon completion of the 
hearing and decision, to order such natural-gas company 
to refund, with interest, the portion of such increased 
rates or charges by its decision found not justified.” 

The Commission finds: 

(1) Good cause has not been shown for providing a 
hearing on the motion of Tennessee Natural filed on Feb¬ 
ruary 24,1954. 

(2) It is appropriate in carrying out the provisions of 
the Natural Gas Act to prescribe terms and conditions 


with respect to refunds by Tennessee Natural as herein¬ 
after provided. 

The Commission orders: 

(A) Upon the execution by Tennessee Natural of the 
agreement and undertaking described in (C) below and 
acceptance thereof, evidenced by letter addressed to Ten¬ 
nessee Natural by the Secretary of the Commission, the 
rates, charges, and classifications set forth in the afore¬ 
said Third Revised Sheets Nos. 4, 6, and 7 to Tennessee 
Natural’s FPC Gas Tariff, Original Volume No. 1, shad 
be effective as of March 1, 1954, subject to further orders 
of the Commission in this proceeding. 

(B) Tennessee Natural shall refund to those entitled 
thereto all or the portion of the difference between the 
increased rates and charges made effective as of March 
1, 1954, and those in effect immediately prior thereto, 
found by the Commission in this proceeding not justified, 
with interest at the rate of 6% per annum from the date 

of payment to Tennessee Natural until refunded; 
254 shall bear all costs of any such refunding; shall 
keep accurate accounts in detail of all amounts re¬ 
ceived by reason of the increased rates or charges effec¬ 
tive as of March 1, 1954, for each billing period, specify¬ 
ing by whom and in whose behalf such amounts were 
paid, and shall report in writing and under oath to the 
Commission monthly for each billing period and for each 
purchaser the billing determinants of natural gas sales to 
such purchasers and the revenuues resulting therefrom, 
as computed under the rates in effect immediately prior 
to March 1, 1954, and under the rates allowed by this 
order to become effective, together with the difference in 
the revenues so computed. 

(C) As a condition of this order, within 15 days from 
the date of issuance of this order, Tennessee Natural 
shall execute and file with the Secretary of this Commis- 
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sion its written agreement and undertaking to comply 
with the terms and conditions of paragraph (B) hereof, 
signed by a responsible officer of the corporation, evi¬ 
denced by proper authority from the board of directors, 
as follows: 

“In conformity with the requirements of the order 
adopted ., in Docket No. G-2255, Ten¬ 

nessee Natural Gas Lines, Inc., hereby agrees and under¬ 
takes to comply with the terms and conditions of para¬ 
graph (B) of said order and has caused this agreement 
and undertaking to be executed and sealed in its name by 
its officers, thereupon duly authorized in accordance with 
the terms of the resolution of its Board of Directors, a 

certified copy of which is appended hereto, this . 

day of., 1954. 

Tennessee Natural Gas Lines, Inc. 

By. 

President 


Attest: 


Secretary” 

(D) If Tennessee Natural shall, in conformity with the 
terms and conditions of paragraph (B) of this order, 
make the refunds as may be required by order of the 
Commission, the undertaking shall be discharged, other¬ 
wise it shall remain in full force and effect. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Adopted: March 17, 1954 
Issued: March 18, 1954 
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255 Received Mar 26 9 39 AM ’54 

Federal Power Commission 

TENNESSEE NATURAL GAS LINES, INC. 
Nashville Trust Building 
Nashville, Tennessee 
Thomas W. Goodloe, President 

March 23, 1954 

Mr. Leon M. Fuquay, Secretary, 

Federal Power Commission, 

Washington 25, D. C. 

Dear Sir: 

Re: Docket No. 0-2255 


In conformity with the requirements of the order 
adopted March 17, 1954, in Docket No. G-2255, Tennessee 
Natural Gas Lines, Inc., hereby agrees and undertakes 
to comply with the terms and conditions of paragraph 
(B) of said order and has caused this agreement and 
undertaking to be executed and sealed in its name by its 
officers, thereupon duly authorized in accordance with the 
terms of the resolution of its Board of Directors, a certi¬ 
fied copy of which is appended hereto, this 23rd day of 
March, 1954. 

Tennessee Natural Gas Lines, Inc. 

President 


Attest: 


Secretary 

Received Mar 26 9 39 AM ’54 

156 The President stated to the Board that on Feb¬ 
ruary 24, 1954, the Company had filed with the 
Federal Power Commission a motion to make effective 
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as of March 1, 1954, its revised gas tariffs filed with the 
Commission, which tariffs have been considered by the 
Commission in F. P. C. Docket G-2255. He stated that 
if such motion is granted, it will be necessary for the 
Company to file with the Federal Power Commission an 
“Undertaking” to refund any portion of the rates col¬ 
lected from its resale customer which the Commission 
may not finally approve. Thereupon, on motion duly 
seconded, it was unanimously 

RESOLVED, that the President and Secretary of the 
Company are hereby authorized and directed to file with 
the Federal Power Commission an Undertaking to As¬ 
sure Refund of Excess Charges of any amounts collected 
by it from its resale customer, the Nashville Gas Com¬ 
pany, which the Federal Power Commission may find to 
be excessive and which may result from this Company 
collecting from the Nashville Gas Company under its 
Revised Tariffs filed with the Commission and being con¬ 
sidered in Docket G-2255 after the effective date of such 
tariffs and before final determination by the Commission 
of the lawfulness of the charges provided in such Re¬ 
vised Tariffs. 

I hereby certify that the foregoing is a true and exact 
copy of an excerpt from the Minutes of a meeting of 
the Directors of Tennessee Natural Gas Lines, Inc., duly 
called and held on March 18, 1954, at Nashville, Tennes¬ 
see. 

/s/ J. C. Schult 
Secretary 

March 23, 1954 

257 UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith, Dale E. Doty 
and Seaborn L. Digby. 
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In the Matter of 

Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 

Order Providing for the Filing of Just and Reasonable 

Rates and Charges 

This is a rate proceeding arising from a rate increase 
filed by Tennessee Natural Gas Lines, Inc. (Tennessee 
Natural). The record herein has been certified to us for 
determination of a single issue, that of whether the Ten¬ 
nessee Gross Receipts Tax should be included in Ten¬ 
nessee Natural’s cost of service, and for approval of a 
proposed settlement as it affects all other issues of the 
proceedings. Upon consideration of the record, we de¬ 
termine that the Tennessee Gross Receipts Tax should be 
excluded from Tennessee Natural’s cost of service, pro¬ 
vide for the filing of rates and charges which were agreed 
would properly reflect the exclusion of the Gross Receipts 
Tax, and approve the terms and conditions of the pro¬ 
posed settlement, as hereinafter set forth. 

On August 31, 1953, Tennessee Natural filed Third 
Revised Sheet Nos. 4, 6, and 7 to its FPC Gas Tariff, 
Original Volume No. 1, providing for an increase of 
$226,683 annually, or 11.1%, to its affiliate and only resale 
customer, Nashville Gas Company (Nashville Gas), based 
on sales for the year ended June 30,1953. 

On September 24, 1953, pending a hearing and our 
decision upon the question of the lawfulness of the rates 
proposed by Tennessee Natural, we issued an order sus¬ 
pending the proposed tariff sheets until March 1, 1954, 
and until such further time thereafter as the proposed 
tariff sheets might be made effective in the manner pre¬ 
scribed by the Natural Gas Act. By the same order we 
fixed February 15, 1954, as the date for commencement 
of hearings in the docket. 
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By order issued March 18, 1954, the suspended tariff 
sheets were permitted to become effective as of March l, 
1954, upon the filing of an undertaking and subject to 
refund, with interest, of the portion of the increased rates 
and charges which we might find not justified. 

Following the convening of the hearings recesses were 
permitted from day to day during which time conferences 
were held among representatives of Tennessee Natural, 
the interveners, City of Nashville, Tennessee and the 
Railroad and Public Utilities Commission of Ten- 
258 nessee, and the Staff in order to discuss informally 
the proposed rate increase in an effort to simplify 
the issues or reach a settlement satisfactory to all parties. 
At open hearing on February 19, 1954, it was announced 
that agreement had been reached as to all issues exeep 1 - 
whether the Tennessee Gross Receipts Tax should be 
included in the cost of service. Accordingly, it was 
agreed that alternate rates would be submitted to us re 
fleeting the inclusion and exclusion of the Tennessee Gross 
Receipts Tax. Also submitted were briefs of the parties 
on the question at issue. 

Section 1248.126 of Williams* Tennessee Code Anno¬ 
tated, 1934 Edition, which provides for the Gross Receipts 
Tax reads as follows: 

“1248.126. Item G. Gas, water, electric power and 
light companies.—Each person engaged in the business of 
furnishing or distributing gas, water, or electric current, 
whether to dealer, consumer, municipality or other cus¬ 
tomer, shall, for the privilege of doing such business, pay 
to the stae for state purposes an amount equal to three 
per cent (3%) of the gross receipts derived from intra¬ 
state business in the state. Persons engaged in the busi¬ 
ness of manufacturing gas or of distributing manufac¬ 
tured gas or natural gas shall, in lieu of the foregoing, 
pay an amount equal to one and one-half per cent (1 1 /»%) 
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of the gross receipts derived from intrastate business in 
this state, which payment shall be subject to the same 
provisions, restrictions and credits hereinafter provided 
in this item. 

This tax shall not apply to cities or other political sub¬ 
divisions of the state owning and operating gas compa¬ 
nies, water companies or power plants; nor shall it apply 
to any governmental agency of the United States. 

It is the intention of this item to levy a tax for the 
privilege of engaging in intrastate commerce carried on 
wholly within this state and not a part of interstate com¬ 
merce. 

There shall be credited upon the tax hereby imposed 
any taxes paid by the owner of such business on any of 
the businesses named in the heading of this item under 
the Franchise Tax Law and under the Excise Tax Law 
during the calendar year in which the tax hereby levied 
becomes due.” 

Since 1947, Tennessee Natural has been paying the Tax 
on revenues from all sales of the natural gas it trans¬ 
ports and sells in interstate commerce. Principal among 
such sales are those for resale to its wholly owned sub¬ 
sidiary, Nashville Gas. Additionally, the Tax has been 
paid by Nashville Gas on the receipts from sales Nash¬ 
ville Gas makes in the course of distributing gas in the 
City of Nashville. Although Tennessee Natural 
259 took the position that it was not liable for the Tax 
in correspondence with the Office of the Attorney 
General of the State of Tennessee and in subsequent con¬ 
ferences, it has never contested payment of the Tax in 
the courts. 

From our study of the situation, two conclusions seem 
abundantly clear. First, there is serious question of the 
liability of Tennessee Natural for the payment of the 
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Gross Receipts Tax, and Tennessee Natural has been 
remiss in failing to contest the matter in the appropriate 
courts. Secondly, and more important to the decision at 
hand, the payment of the Gross Receipts Tax by both 
Tennessee Natural and Nashville Gas, in any event, re¬ 
sults from the dual corporate identity of the single enter¬ 
prise transporting gas to and distributing gas in the City 
of Nashville. It was the possibility of just such a cir¬ 
cumstance as this which prompted us to find in the first 
certificate of public convenience and necessity issued Ten¬ 
nessee Natural that: 

“(9) By reason of the proposed ownership and opera¬ 
tion of the stub line by a corporation other than Tennes¬ 
see Gas [Transmission Company] or Nashville Gas, the 
estimated cost of transportation of the gas over a dis¬ 
tance of approximately 14 miles would be excessive and 
would not constitute a reasonable element in the cost of 
such gas to the consumers of Nashville, Tennessee. 

“(10) The construction and operation by Applicant of 
the facilities referred to in paragraph (a) (1), above, are 
and will be required by the present and future public 
convenience and necessity, provided such excess costs 
are not charged as a part of the rates and charges to 
Nashville Gas, and a certificate authorizing such proposed 
construction and operation, subject to this condition, 
should be issued as hereinafter ordered and conditioned.’’ 
In the Matter of Tennessee Natural Gas Lines, Inc., and 
Tennessee Gas and Transmission Company, Docket No. 
G-575 (4 F.P.C. 1127,1129 (1945)). 

To permit the Tax to be included in Tennessee Natu¬ 
ral’s cost of service would impose on gas consumers in 
the City of Nashville an added tax and duplicate cost 
resulting solely from the ownership and operation of the 
pipe line by a separate corporate entity. As at the time 
of the Docket No. G-575 proceedings, we find that this is 
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contrary to the public interest. Accordingly, the Gross 
Receipts Tax must be eliminated in determining Tennes¬ 
see Natural’s cost of service. 

Tennessee Natural’s net investment rate base as com¬ 
pared by the Staff for the year 1953 was $1,140,956. Al¬ 
lowing a 6% rate of return upon this rate base, and 
eliminating the $38,914 net effect of the Tennessee Gross 
Receipts Tax, the overall total cost of service is $2,889,- 
040, of which $2,261,228 is allocable to jurisdictional 
sales. 

260 The rate alternate which reflects the exclusion of 
the Tennessee Gross Receipts Tax is as follows: . 

Commodity 

Type of Rate Demand Charge Charge 

Service Schedule PerMcf PerMcf 

General G-l $2.16 for the first 15.4 cents 

Service 36,800 Mcf of Billing 

Demand 

$1.80 for all Excess 
Mcf per Month of 
Billing Demand 

These rates would produce revenues of approximately 
$2,265,000 for the test year. 

The Commission finds : 

(1) The Tennessee Gross Receipts Tax is not a proper 
item for inclusion in Tennessee Natural’s cost of service. 

(2) Tennessee Natural’s just and reasonable rates and 
charges are those agreed upon by parties to these pro¬ 
ceedings as properly reflecting the exclusion of the Ten¬ 
nessee Gross Receipts Tax from Tennessee Natural’s 
cost of service, and subject to the terms and conditions 
hereinafter ordered, it is appropriate and in the public 
interest in carrying out the provisions of the Natural Gas 


81 A 


Act that such rates and charges should be approved and 
made effective as hereinafter provided and ordered. 

(3) The public interest requires that the following 
terms and conditions shall attach to this order: 

(a) Tennessee Natural shall refund to Nashville Gas 
the difference between the amounts collected under the 
rates in effect subject to an undertaking and the amounts 
which would have been collected by the application of the 
rates and charges provided for herein, to the billing units 
which accrued during the period in which rates were col¬ 
lected subject to an undertaking plus interest at a rate of 
six per cent per annum computed to the date of refund. 

(b) In the event that the actual Federal income tax, 
payable by Tennessee Natural, is fixed at less than the 
rate of 52 per cent after December 31, 1953, Tennessee 
Natural shall file revised rate schedules within 30 days, 
which will reflect such decrease. In such revised rate 

schedules, the demand charge of the first block shall 
261 be reduced by 0.1 cent per Mcf for each 1 per cent 
of reduction in the Federal income tax rate below 52 per 
cent. Additionally, Tennessee Natural shall make appro¬ 
priate refunds from revenues collected under the rates 
and charges provided for in this proceeding, or as may 
become final in any court review or otherwise. 

(c) Any increase in the cost of natural gas purchased 
by Tennessee Natural from its supplier, Tennessee Gas 
Transmission Company (TGT), above the rates of $1.80 
per Mcf of billing demand per month and a commodity 
charge of 15.35 cents per Mcf (at 15.025 psia), which may 
be made effective by TGT before December 31, 1954 for 
deliveries to Tennessee Natural, may be passed on by 
Tennessee Natural upon the following conditions: 

(i) Tennessee Natural may file revised tariff sheets 
with the Commission reflecting an identical increase in 
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the demand component of its then effective rate as that 
proposed by TGT and/or an identical increase in the 
commodity component of its then effective rate as that 
proposed by TGT together with such other revised sheets 
to Tennessee Natural’s then effective FPC Gas Tariff as 
wonld necessarily change as a result of an increase in the 
demand and/or commodity charges. 

(ii) The revised tariff sheets of Tennessee Natural 
will bear the same proposed effective date as that pro¬ 
posed by TGT. 

(iii) Requirements of Section 154.63(b) (iii) of the 
Commission’s Rules and Regulations shall be satisfied by 
including in the rate increase a filing reference to the cost 
data submitted in this proceeding. 

(iv) The increase in rates as proposed by Tennessee 
Natural will follow the same procedural route as the 
filing of Tennessee Gas Transmission, TGT; that is, sus¬ 
pension dates, bond dates and effective dates. 

(v) The filing by Tennessee Natural will be revised to 
reflect only the increase, if any, which may be in order 
by the Commission in any final order which is put into 
effect by TGT resulting from the proceedings relating to 
the proposed increase which may become final in any 
court review or otherwise. In this event, Tennessee 
Natural will file revised sheets to reflect the identical 
increase in the demand and commodity components as 

described in (i) above. 

262 (d) If as a result of any order entered by the 

Commission in the matter of Tennessee Gas Trans¬ 
mission Company, Docket Nos. G-2052 and G-2252, Ten¬ 
nessee Natural’s supplier, TGT, shall file revised rate 
schedules which are made effective and result in any re¬ 
duction on or after March 1, 1954, in the rate of <151.80 
per each Mcf of billing demand per month and the com 
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modity charge of 15.35 cents per Mcf (at 15.025 psia), 
Tennessee Natural shall file with the Commission, within 
30 days, changes in its rate schedule to reduce its rates 
identically to the reduction in the demand and/or com¬ 
modity components reflected in the rates of TGT, and to 
be effective on the same date as the. revised and reduced 
rates of TGT become effective. 

If, as the result of any Commission order entered in the 
aforesaid proceeding in Docket Nos. G-2052 and/or G-2252, 
TGT shall make any refunds to Tennessee Natural, then 
Tennessee Natural shall refund, within 30 days after the 
receipt thereof, such portion as relates to its sales to its 
jurisdictional customer after March 1,1954. 

(e) If the rates of TGT are increased solely for the 
purpose of recouping a production or gathering tax which 
might be enacted by the State of Texas as a substitute 
for the invalidated gathering tax, provided that the in¬ 
crease requested by TGT does not exceed 0.35 cents per 
Mcf, and such increase is passed on to Tennessee Natu¬ 
ral, then Tennessee Natural will be permitted to pass on 
such increase to its jurisdictional customer. If any such 
tax is invalidated and Tennessee Natural, as a result of 
such invalidation, receives a refund from TGT, then Ten¬ 
nessee Natural shall pass on to its jurisdictional customer 
within 30 days such portion of the refund as relates to 
the sales to the jurisdictional customer. 

The Commission orders : 

(A) Tennessee Natural shall, within thirty (30) days 
after the date of issuance of this order, file a revised 
General Service Rate Schedule G-l, in a form satisfactory 
to the Commission, superseding the afore-mentioned Third 
Revised Sheet Nos. 4, 6, and 7 to its FPC Gas Tariff, 
Original Volume No. 1. Such General Service Rate 
Schedule G-l shall contain a rate consisting of a demand 
charge of $2.16 per Mcf for the first 36,800 Mcf of billing 
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demand per month and $1.80 per Mcf for all excess Mcf 
of billing demand per month above the first 36,800 Mcf 
per month, and a commodity charge of 15.4 cents per Mcf 
of gas delivered. 

263 (B) Within ten (10) days of the issuance of the 
Commission’s order accepting for filing the revised 

General Rate Schedule G-l described in (A) above, Ten¬ 
nessee Natural shall submit the details of its calculations 
reflecting the refund ordered pursuant to Finding (2) (a) 
and copies of a release from Nashville Gas with respect 
to such refund. 

(C) This order is without prejudice to any findings or 
orders which have been or may hereafter be made by the 
Commission in any proceeding now pending or hereafter 
instituted by or against Tennessee Natural. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Adopted: April 14, 1954 
Issued: April 16, 1954 

264 Received May 12 10 01 AM ’54 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

In the Matter of 

Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 

Application for Rehearing and for Stay of Order and 
for Other Relief and for Oral Argument 
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Phil B. Whitaker 
Whitaker, Hall & Haynes 
1415 Hamilton National Bank Bldg. 
Chattanooga 2, Tennessee 
Attorney for Tennessee Natural 
Gas Lines, Inc. 

May 8, 1954 

865 UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

In the Matter of 

Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 

Application for Rehearing and for Stay of Order and for 
Other Relief and for Oral Argument 

Comes now Tennessee Natural Gas Lines, Inc. (Ten¬ 
nessee Natural) and, pursuant to Section 19 of the Natu¬ 
ral Gas Act and to the Rules of Practice and Procedure 
of the Federal Power Commission, hereby applies for 
rehearing and stay of the Commission’s order issued in 
the captioned proceeding on April 16, 1954, fixing rates 
for Tennessee Natural based upon an elimination from its 
cost of service of the payment by Tennessee Natural of 
the Tennessee Gross Receipts Tax. Tennessee Natural 
requests an immediate stay of said order because com¬ 
pliance with it may result in Tennessee Natural being 
allowed to earn only a 3.2% return on its investment. 
Exhibit I in the record on which the order is based shows 
that Tennessee Natural’s outstanding mortgage bonds 
bear interest at 3*4% and its Debentures carry interest 
at 4V£>%. With such an interest cost a 3.2% return on 
the entire investment means a return of less than 
266 3% on the book value of the Company’s common 

stock equity, which return is clearly confiscatory. 
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In support hereof, it is respectfully submitted that the 
Commission erred in the following particulars and for the 
following reasons: 

L 

For the reasons hereinafter set forth, the Commission 
erred in excluding from the cost of service of Tennessee 
Natural the amount of money which Tennessee Natural is 
required to pay to the State of Tennessee in the form of 
the Tennessee Gross Receipts Tax. Section 1248.126 of 
Williams Code of Tennessee, as amended, is the statute 
enacting said Gross Receipts Tax. The portions of this 
statute pertinent to this proceeding are as follows: 

“1248.126. Item G. Gas, water, electric power and 
light companies.—Each person engaged in the business of 
furnishing or distributing gas, water, or electric current, 
whether to dealer, consumer, municipality or other cus¬ 
tomer, shall, for the privilege of doing such business, pay 
to the state for state purposes an amount equal to three 
per cent (3%) of the gross receipts derived from intra¬ 
state business in the state. Persons engaged in the busi¬ 
ness of manufacturing gas or of distributing manufac¬ 
tured gas or natural gas shall, in lieu of the foregoing, 
pay an amount equal to one and one-half per cent (1%%) 
of the gross receipts derived from intrastate business in 
this state, which payment shall be subject to the same 
provisions, restrictions and credits hereinafter provided 
in this item. 

This tax shall not apply to cities or other political sub¬ 
divisions of the state owning and operating gas compa¬ 
nies, water companies or power plants; nor shall it apply 
to any governmental agency of the United States. 

267 It is the intention of this item to levy a tax for 
the privilege of engaging in intrastate commerce 
carried on wholly within this state and not a part of in¬ 
terstate commerce. 
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There shall be credited upon the tax hereby imposed 
any taxes paid by the owner of such business on any of 
the businesses named in the heading of this item under 
the Franchise Tax Law and under the Excise Tax Law 
during the calendar year in which the tax hereby levied 
becomes due.” 

Tennessee Natural has been paying this tax to the 
State of Tennessee, as demanded by the taxing officials, 
since the year 1948 (Tr. 82). Tennessee Natural will 
again be required to pay this tax when it falls due on 
August 1, 1954. The tax amounts to approximately 
$40,000.00. 

Tennessee Natural has not paid this tax voluntarily, 
but through compulsion and to avoid a levy by the State 
of Tennessee on its property. The record shows that 
Tennessee Natural vigorously took the position that it 
was not liable for the tax. (Tr. 65-72). The record fur¬ 
ther shows that the Attorney-General of the State just as 
vigorously insisted that the Applicant was liable for the 
Tax. (Tr. 73-79). This argument began in January 1948, 
and did not end until Tennessee Natural yielded to the 
State’s demands and paid the tax on or about August 1, 
1948. 

We respectfully submit that this Commission cannot 
lightly brush aside the opinion of the Attorney-General 
of Tennessee, particularly when the Attorney-General is 
construing a statute of his own State. The Attor- 
268 ney-General of Tennessee is not a political office, 
since this official is not elected by the people, as is 
the Attorney-General in most of the states. On the con¬ 
trary, he is selected by the Justices of the Supreme Court 
of Tennessee. Section 642, Code of Tennessee. By stat¬ 
ute, the Attorney-General is required “to give to the offi¬ 
cers of the State when called on written legal opinions 
on all matters submitted by them in the discharge of their 
official duties. Section 9956(6), Code of Tennessee.” 
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The propriety of including the Gross Receipts Tax in 
Tennessee Natural’s cost of service has never been ques¬ 
tioned by the Federal Power Commission, except in this 
proceeding. When the matter arose, Tennessee Natural 
offered on the record, and again in its Briefs renewed 
the offer, and here and now renews it again, to pay this 
tax under protest vrhen it again becomes due on August 
1, 1954, and to sue to recover the amount so paid. This 
is the exclusive remedy provided by Tennessee law to the 
taxpayer in such situations. Tennessee Natural further 
offered on the record, and again renews the offer , to con¬ 
duct this litigation wholly at its own expense, to refund 
to its resale customer any amount which it may obtain as 
a result of this litigation , and to reduce its rates accord¬ 
ingly. 

Therefore, we most respectfully submit that the Com¬ 
mission erred in refusing to permit Tennessee Natural to 
include in its cost of service the amount which it has been 
required to pay in satisfaction of the Tennessee Gross 
Receipts Tax. 

269 n. 

The Commission erred in failing to grant to Tennessee 
Natural a fair rate of return, which is its absolute right- 
under the provisions of the Natural Gas Act. 

The record shows without any contradiction that the 
rates fixed by the Commission in its order issued April 
16, 1954 (excluding the Gross Receipts Tax from the cost 
of service) yields to Tennessee Natural a rate of return 
of only 3.2%. The undisputed figures taken from the 
record aTe set out in convenient tabulated form in Ap¬ 
pendix A to our initial brief, to which we respectfully 
refer the Commission. We submit that no court has ever 
held, and that the Commission has never held, that 3.2% 
is a fair rate of return. This return is less than the 
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cost of Tennessee Natural’s debt money. With all respect 
to the Commission, we assert that fixing such a rate of 
return amounts to confiscatory regulation. In a brief 
filed by Commission Staff on April 22, 1954 in the matters 
of Tennessee Gas Transmission Company, Docket No. 
G-2352, and Northeastern Gas Transmission Company. 
Docket No. G-2353, the Staff said at page 9: 

“The rate of return for Northeastern in 1953 can be 
computed from figures supplied in various exhibits (R. 
70-71) and is approximately 3%.” 

Thereupon, the writer of the brief referred to this rate 
of return as a “serious deficiency.” 

In Colorado Interstate Gas Co. vs. Federal Power Com¬ 
mission, 209 Fed. 2d, 717, the Court among other 
270 things said at Page 724: 

“The primary purpose of the Natural Gas Act 
was to protect the users of gas against exorbitant exac¬ 
tions at the hands of the natural gas companies and, on 
the other hand, assure to them the right of a fair return 
from their operations” 

And again at Page 727 the Court said: 

“Conversely, if the total overall effect of the rate order 
is to deprive the utility of the opportunity to earn a fair 
return, it cannot stand.” 

We quoted from the above case at length in our reply 
brief filed on March 29, 1954, and it would seem that the 
Commission either disregarded or overlooked this au¬ 
thority, which we submit is controlling under the circum¬ 
stances involved in this proceeding. 

m. 

The Commission erred in holding on Page 3 of its order 
as follows: 
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“. . . Secondly, and more important to the decision at 
hand, the payment of the Gross Receipts Tax by both 
Tennessee Natural and Nashville Gas, in any event, re¬ 
sults from the dual corporate identity of the single enter¬ 
prise transporting gas to and distributing gas in the City 
of Nashville. It was the possibility of just such a cir¬ 
cumstance as this which prompted us to find in the first 
certificate of public convenience and necessity issued Ten¬ 
nessee Natural that: 

‘(9) By Teason of the proposed ownership and opera¬ 
tion of the stub line by a corporation other than Tennes¬ 
see Gas (Transmission Company) or Nashville Gas, the 
estimated cost of transportation of the gas over a 
271 distance of approximately 14 miles would be exces¬ 
sive and would not constitute a reasonable element 
in the cost of such gas to the consumers of Nashville, 
Tennessee. 

*(10) The construction and operation by Applicant of 
the facilities referred to in paragraph (a) (1), above, are 
and will be required by the present and future public 
convenience and necessity, provided such excess costs are 
not charged as a part of the rates and charges to Nash¬ 
ville Gas, and a certificate authorizing such proposed con¬ 
struction and operation, subject to this condition, should 
be issued as hereinafter ordered and conditioned/ In the 
Matter of Tennessee Natural Gas Lines, Inc., and Ten¬ 
nessee Gas and Transmission Company, Docket No. G- 
575 (4 F.P.C. 1127, 1129) (1945.)” 

This is error because the restrictions imposed upon the 
certificate granted to Tennessee Natural in Docket No. 
G-575 (4 F.P.C. 1127, 1129) quoted above, violate the 
provisions of the Natural Gas Act. The Commission has 
no powers except those granted to it by the provisions of 
the Natural Gas Act. A certificate of public convenience 
and necessity cannot be issued to any applicant therefor 
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except pursuant to the provisions of said Act This Act 
specifically guarantees that the recipient of a certificate 
is entitled to rates which are “just and reasonable.” Uni¬ 
formly, “just and reasonable” rates have been declared 
by the Commission and the courts to be rates that yield a 
fair rate of return on the investment The rate of return 
which the Commission has allowed is only 3.2%, which 
is less than Tennessee Natural’s cost of debt money. 
272 As said by the Court of Appeals in Colorado In¬ 
terstate Gas Company vs. Federal Power Commis¬ 
sion, supra: 

“If the total overall effect of the rate order is to de¬ 
prive the utility of the opportunity to earn a fair return, 
it cannot stand.” (Page 727). 

And further on the same page of this opinion, the Court 
said: 

“A rate based upon the exclusion from the cost of 
service, no matter for what reason, of a substantial 
amount of admitted operative cost does not and cannot 
reach a just end result and may, therefore, not stand.” 

We quoted fully from and commented upon the above 
case in our reply brief, pages 14 to 18, inclusive. We 
will not here repeat what was there said, except to say 
that in that case the Commission attempted to exclude 
from Colorado Interstate’s cost of service an item based 
upon a previous order of the Commission approving the 
merger of Colorado Interstate with another company. As 
said by the Court of Appeals: 

“The provision in the merger order that such opera¬ 
tive costs as we are considering here should be elimi¬ 
nated from the cost of service base in subsequent rate 
hearings does not alter these basic principles. When 
that proceeding was before the Commission, it was its 
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statutory duty to determine whether the plan was fair 
and just to Colorado's gas users. If it found that it 
might result in an unjust burden on them, it had power to 
disapprove it It could not predicate its approval thereof 
upon a condition which it could not adopt in a rate 
hearing and which would thereafter deprive Colo- 

273 rado of the opportunity to earn a fair return upon 
its investment.” (Emphasis added) 

Furthermore, the Commission seems to have completely 
ignored the fact, as pointed out in our reply brief, that 
five years after Tennessee Natural was granted its cer¬ 
tificate in Docket No. G-575 it was granted another cer¬ 
tificate in Docket No. G-1381 (9 F.P.C. 912) under the 
terms of which it was permitted to construct and operate 
facilities far more extensively than those authorized in 
the G-575 certificate. Nowhere in this later certificate are 
such restrictions found as those contained in Items 9 and 
10 in the G-575 certificate, quoted above. 

We earnestly submit that the Commission should either 
have denied a certificate to Tennessee Natural in the 
G-575 proceeding, or have issued the certificate in entire 
compliance with the provisions of the Natural Gas Act, 
one of the essential provisions of which is that a natural 
gas company is entitled to a fair rate of return on its 
investment 

IV. 

It may be urged that in this petition to rehear we 
have made no argument which was not made in our initial 
brief and our reply brief; however, we think we have 
definitely pointed out matters which were over- 

274 looked by the Commission in its order issued April 
16, 1954. This order makes no mention of the 

holding of the Court of Appeals in Colorado Interstate 
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vs. Federal Power Commission, supra, nor does it make 
any reference to the fact that there were no restrictive 
provisions contained in the G-1381 certificate (9 F.P.C. 
912). 

We most earnestly and respectfully submit that the is¬ 
sues presented by this proceeding are so fundamental, 
and involve such basic principles which are sought to be 
achieved by the Natural Gas Act, that the Commission 
should set the matter down for oral argument and give to 
Tennessee Natural an opportunity to be heard on these 
questions by the entire Commission. 

WHEREFORE, for all of the foregoing reasons set 
forth herein, Tennessee Natural respectfully requests 
that: 

(A) Oral argument be granted. 

(B) The Commission amend its order of April 16, 
1954, and permit Tennessee Natural’s proposed stipu¬ 
lated rate, which includes the Tennessee Gross Receipts 
Tax in its cost of service, as follows: 

Demand Charge 

First 36,800 mcf per month of billing 

demand, $ per mcf._ $2.20 

All excess mcf per month of billing de¬ 
mand _ $1.82 

Commodity Charge 

4 per mcf._ 15.6^ 

to become effective as of April 16,1954. 

275 (C) Pending final decision by the Commission on 

this application, the Commission stay the order of 
April 16,1954. 

(D) The Commission grant to Tennessee Natural such 
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other and further relief as may be appropriate in the 
premises* 

Respectfully submitted, 

TENNESSEE NATURAL GAS LINES, INC. 
By /s/ Thomas W. Goodloe 
President 

/s/ Phil B. Whitaker 
Phil B. Whitaker 

1415 Hamilton National Bank Bldg. 

Chattanooga 2, Tennessee 
Attorney for Tennessee 
Natural Gas Lines, Inc. 

Whitaker, Hall & Haynes 

1415 Hamilton National Bank Bldg. 

Chattanooga 2, Tennessee 
Of Counsel 

May 8, 1954 

276 STATE OF TENNESSEE: 

COUNTY OF DAVIDSON: 

THOMAS W. GOODLOE, being first duly sworn, de¬ 
poses and says that: he is President of Tennessee Natu¬ 
ral Gas Lines, Inc.; that as such he has duly executed the 
foregoing Application for Rehearing and for Stay of 
Order and for Other Relief and for Oral Argument; 
that he is authorized so to do; that he has read the fore¬ 
going Application and is familiar with the contents there¬ 
of; and that the same are true as stated, except as to 
matters and things, if any, stated on information and 
belief, and that as to those matters and things, he be¬ 
lieves them to be true. 

/s/ Thomas W. Goodloe 
Thomas W. Goodloe 
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Subscribed and sworn to before me, a Notary Public in 
and for said County and State, this 8th day of May, 1954, 

/s/ Dorothy B. Sawyers 
Notary Public 

My Commission Expires: January 25,1958. 


277 Certificate of Service 

I hereby certify that I have this day served the fore¬ 
going APPLICATION FOR REHEARING AND FOR 
STAY OF ORDER AND FOR OTHER RELIEF AND 
FOR ORAL ARGUMENT upon all parties of record in 
this proceeding by mailing a copy thereof properly ad¬ 
dressed to: 

Honorable Hammond Fowler, Chairman 
Tennessee Railroad and Public Utilities Commission 
Nashville, Tennessee 
W. H. Ligon, President 

Nashville Gas Company 
800 Church Street 
Nashville, Tennessee 

Benson Trimble 

Assistant City Attorney, City of Nashville 
537 Third National Bank Building 
Nashville 3, Tennessee 

Dated at Chattanooga, Tennessee, this 8th day of May, 
1954. 


/s/ Phil B. Whitaker 
Phil B. Whitaker 
Attorney for Tennessee 
Natural Gas Lines, Inc. 
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281 UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith, Dale E. Doty 
and Seaborn L. Digby. 

In the Matter of 

Tennessee Natural Gas Lines, Inc; 

Docket No. G-2255 

Order Denying Application for Rehearing, Stay of Order, 
Other Relief and Oral Argument 

On May 12, 1954, Tennessee Natural Gas Lines, Inc. 
filed an application for rehearing, stay of order, other 
relief and oral argument with respect to the Commission’s 
order issued April 16,1954 in this proceeding. 

The Commission finds : 

The application of Tennessee Natural Gas Lines, Inc. 
filed May 12, 1954 has presented or alleged no new facts 
and has set forth no new principles of law which either 
were not fully considered by the Commission before it 
adopted its order issued April 16, 1954 herein, or having 
now been considered, warrant any modification or change 
in said order. 

The Commission orders: 

The application for rehearing, stay of order, other re¬ 
lief and oral argument filed by Tennessee Natural Gas 
Lines, Inc. on May 12, 1954 in this proceeding be and 
the same is hereby denied. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Adopted: May 26, 1954 
Issued: May 27,1954 
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282 UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith, Dale E. Doty 
and Seaborn L. Digby. 

In the Matter of 
Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 

Order Extending Time for Filing Rate Schedule 

By “Notice of Extension of Time” of May 13, 1954, in 
the above-entitled matter, Tennessee Natural Gas Lines, 
Inc., was given an extension of time to and including 
June 1, 1954, within which to file its Revised General 
Service Rate Schedule G-l in a form satisfactory to the 
Commission as required by Paragraph (A) of the order 
issued April 16, 1954, in the above-entitled matter. 

On June 1, 1954, Tennessee Natural Gas Lines, Inc., 
filed a petition in the United States Court of Appeals for 
the District of Columbia Circuit (No. 12,249) for review 
of the Commission’s order issued April 16, 1954, and ap¬ 
plied to the said court for a stay of the said order of 
April 16,1954, pending final determination of the petition 
for review. 

Pending disposition by said Court of the application 
for stay, it is appropriate that the time within which 
Tennessee Natural Gas Lines, Inc., shall file its revised 
rate schedule in accordance with Paragraph (A) of said 
order of April 16, 1954, be further extended. 

The Commission orders: 

The time within which Tennessee Natural Gas Lines, 
Inc., shall file the revised rate schedule in accordance 
with the provisions of Paragraph (A) of the Commis- 
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sion’s order issued April 16, 1954, in the above-entitled 
matter be and the same is hereby extended to June 16, 
1954. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Adopted: June 1, 1954 
Issued: June 1, 1954 

283 UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith, Dale E. Doty 
and Seaborn L. Digby. 

In the Matter of 
Tennessee Natural Gas Lines, Inc. 

Docket No. G-2255 

Order Staying the Effect of Order Providing for the 
Filing of Just and Reasonable Rates and Charges , 
Providing for the Filing of Substitute Tariff Sheets 
Subject to an Undertahing and Providing for the 
Refund of Excess Charges. 

Tennessee Natural Gas Lines, Inc. (Tennessee Natural), 
on August 31, 1953, filed Third Revised Sheet Nos. 4, 6, 
and 7 to its FPC Gas Tariff, Original Volume No. 1, 
providing for rates which if applied to its 1953 sales 
would result in a rate increase of $236,672. Following 
the statutory period of suspension, the Commission’s 
order issued March 18, 1954, permitted such rates to be¬ 
come effective as of March 1,1954, subject to the filing of 
an undertaking. 

During the suspension period conferences and hearings 
were held on the proposed rate increase and as a result 
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thereof it was agreed that there be submitted to the Com¬ 
mission alternate rates reflecting the inclusion and exclu¬ 
sion in the cost of service of the item of Tennessee’s 
Gross Receipts Tax, this being the single issue remaining 
in dispute. The inclusion of the Gross Receipts Tax 
would result in a rate increase in the amount of $193,613 
based on 1953 sales as compared to the $236,672 increase 
originally requested. The exclusion of the Tax would 
result in an increase of $1594-41. By its order issued 
April 16, 1954, the Commission required Tennessee Natu¬ 
ral to file within 30-days of the issuance of the order a 
revised rate schedule containing the rates which reflected 
the exclusion of the Tennessee Gross Receipts Tax from 
the cost of service. Upon request of Tennessee Natural 
the time for filing the rate schedule was first extended to 
and including June 1, 1954, and then until June 16, 1954. 

On May 12, 1954, Tennessee Natural filed with the 
Commission an Application for Rehearing and for Stay 
and for Other Relief and for Oral Argument. Said appli¬ 
cation was denied by the Commission’s order issued May 
27, 1954. 

Subsequently, on June 1, 1954, Tennessee Natural peti¬ 
tioned the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit for review and stay of the 
Commission’s order issued April 16, 1954. Objections 
were filed to the stay by the Commission, and fol- 
284 lowing oral argument on June 11, 1954, the Court 
stated its opinion from the bench that the Commis¬ 
sion’s order should be stayed in such fashion that the 
rates to be effective during the pendency of litigation on 
the review should be the rates which had been submitted 
to the Commission as reflecting the inclusion in the cost 
of service of the Tennessee Gross Receipts Tax and gen¬ 
erating the $193,613 increase, rather than those presently 
in effect under bond. 
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The Commission finds i 

(1) It is appropriate that the Commission’s order is¬ 
sued April 16, 1954, providing for the filing of just and 
reasonable rates and charges by Tennessee Natural be 
stayed until further Commission order pending the out¬ 
come of Tennessee Natural’s petition for review thereof 
filed with the United States Court of Appeals for the 
District of Columbia Circuit 

(2) It is appropriate that Tennessee Natural, pending 
the outcome of its petition for review of the Co mmis sion’s 
April 16, 1954, order, should file, in lieu of Third Revised 
Sheets Nos. 4, 6 and 7 to its UPC Gas Tariff, Original 
Volume No. 1, now in effect subject to an undertaking to 
assure the refund of excess charges, new tariff sheets to 
be effective as of March 1, 1954, containing the following 
rates and charges: 

Demand Charge 

First 36,800 Mcf per Month of Billing 

Demand, $ per Mcf_ 

All excess Mcf per Month of Billing De¬ 
mand, $ per Mcf._ 

Commodity Charge 
Cents per Mcf._ 15.6 

(3) It is appropriate that the filing of the new tariff 
sheets provided for in (2) above be accompanied by an 
undertaking covering the conditions and executed in the 
form hereinafter ordered to assure the refund of such 
excess charges as may accrue from March 1, 1954, until 
the effective date of such tariff sheets as may be filed in 
compliance with any final order rendered pursuant to the 

outcome of judicial review in these proceedings. 

285 (4) It is appropriate that Tennessee Natural 

shall refund to Nashville Gas Company (Nashville 
Gas) the difference between the amounts collected under 


$2.20 

1.82 
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the rates in effect subject to an undertaking by reason of 
the Commission’s order issued March 18, 1954, and the 
amounts which would have been collected by the applica¬ 
tion of the rates and charges provided for in Finding 
(2) above, to the billing units which accrued during the 
period in which rates were collected subject to an under¬ 
taking plus interest at a rate of six per cent per annum 
computed to the date of refund. 

The Commission orders: 

(A) The provision of the Commission’s order issued 
April 16, 1954, in this docket, requiring the filing by Ten¬ 
nessee Natural of certain rates and charges set forth 
therein, be and the same is hereby stayed pending the out¬ 
come of Tennessee Natural’s petition for review thereof 
filed with the United States Court of Appeals for the 
District of Columbia Circuit. 

(B) Tennessee Natural shall file within 10 days of the 
issuance of this order new tariff sheets containing the 
rates and charges set forth in Finding (2) above, and 
shall within 15 days thereafter make the refunds pro¬ 
vided in Finding (4) above. 

(C) Tennessee Natural shall refund to those entitled 
thereto the difference between the rates and charges filed 
in compliance with paragraph (B) above and the rates 
and charges contained in the Commission’s April 16, 1954 
order if the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit affirms the Commission’s order 
of April 16, 1954. Such refund shall be with interest at 
the rate of 6% per annum from the date of payment to 
Tennessee Natural until refunded. Tennessee Natural 
shall bear all costs of any such refunding, including the 
costs of such refunding as the Railroad and Public Utili¬ 
ties Commission of the State of Tennessee may order 
made by Nashville Gas; shall keep accurate accounts in 
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detail of all amounts received by reason of the rates or 
charges filed in compliance with paragraph (B) above for 
each billing period specifying by whom and in whose 
behalf such amounts were paid, and shall report in writ¬ 
ing and under oath to the Commission monthly for each 
billing period and for each purchaser the billing determi¬ 
nants of natural gas sales to such purchasers and the 
revenues resulting therefrom, as computed under 
286 the rates contained in the Commission’s order is¬ 
sued April 16, 1954, and the rates filed in compli¬ 
ance with paragraph (B) above, together with the differ¬ 
ence in revenues so computed. 

(D) As a condition of this order, Tennessee Natural, 
concurrently with the filing of new tariff sheets provided 
in paragraph (B) shall execute and file with the Secretary 
of this Commission its written agreement and undertaking 
to comply with the terms and conditions of paragraph 
(C) hereof, signed by a responsible officer of the corpora¬ 
tion, evidenced by proper authority from the board of 
directors, as follows: 

“In conformity with the requirements of the order 
adopted June 16, 1954, in Docket No. G-2255, Tennessee 
Natural Gras Lines, Inc., hereby agrees and undertakes to 
comply with the terms and conditions of paragraph (C) 
of said order and has caused this agreement and under¬ 
taking to be executed and sealed in its name by its offi¬ 
cers, thereupon duly authorized in accordance with the 
terms of the resolution of its Board of Directors, a certi¬ 
fied copy of which is appended hereto, this.day 

of_, 1954. 

Tennessee Natural Gas Lines, Tnc. 


President 

Attest: 


Secretary” 
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(E) If Tennessee Natural shall, in conformity with the 
terms and conditions of paragraph (C) of this order, 
make the refunds as may be required by order of the 
Commission, the undertaking shall be discharged, other¬ 
wise it shall remain in full force and effect. 

(F) Within ten (10) days of the making of refunds in 
compliance with paragraph (B) above, Tennessee Natural 
shall submit the details of its calculations reflecting the 
refund ordered pursuant to Finding (4) above and copies 
of a release from Nashville Gas with respect to such 
refund. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Adopted: June 16, 1954 
Issued: June 17, 1954 
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STATEMENT OF QUESTION PRESENTED 

This case involves a review of a rate proceeding before 
the Federal Power Commission wherein Petitioner seeks 
to increase its rates. The sole question presented for 
the Court’s decision is: 

Should the Petitioner in this proceeding, Tennessee 
Natural Gas Lines, Inc., be permitted to include in its 
cost of service for the test year its liability for the Ten¬ 
nessee Gross Receipts Tax imposed by Section 1243.126 
of Williams Code of Tennessee, as Amended (now codified 
in Section 1248.3, Item H, of the Supplement to the Code 
of Tennessee) upon persons engaged in the business of 
distributing natural gas, the same being a privilege tax 
payable on or before August 1 of each year, and meas¬ 
ured by 1 y 2 % of its gross receipts on sales made during 
the preceding twelve months ended June 30? 
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No. 12^49 


Tennessee Natural Gas Lines, Incl, Petitioner 

v. 

Federal Power Commission, Respondent 
Tennessee Railroad and Public Utilities Co mmissi on, 
City of Nashville, Intervenors 


Petition to Review Federal Power Commission Order 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

The Order which the Petitioner desires to have re¬ 
viewed, set aside and/or modified was adopted by the 
Federal Power Commission (hereinafter referred to as 
the “Commission”) on April 14, 1954, and issued April 
16,1954, after hearings in Docket No. G-2255, which hear¬ 
ings concluded on February 19, 1954. The Tennessee 
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Railroad and Public Utilities Commission (hereinafter 
sometimes called “Tennessee Commission”) and the City 
of Nashville (hereinafter sometimes called “Nashville”) 
were both intervenors in the hearing before the Commis¬ 
sion. (App. 67A and App. 69A) and both are intervenors 
here. The proceeding before the Commission involved the 
filing of revised tariffs by Petitioner, the purpose of 
which was to increase the rates at which it sold natural 
gas, subject to the jurisdiction of the Commission. Peti¬ 
tioner being “aggrieved” by the Commission’s Order is¬ 
sued April 16, 1954, applied to the Commission for a re¬ 
hearing within thirty (30) days after the issuance of such 
order. (App. 85A). The application for rehearing set 
forth objections to the Order. (App. 84A). Within 
thirty (30) days thereafter, the Commission denied the 
application for rehearing. (App. 96A). On June 1,1954, 
which was within sixty (60) days after the application for 
rehearing was denied, the Petitioner filed a written peti¬ 
tion requesting this Court (1) to stay the Commission’s 
Order pending review in this proceeding, and (2) to re¬ 
view the Commission’s Order issued April 16, 1954, and 
upon such review, to set aside and/or modify such Order. 
(App. 2A). Objections to the application for a stay of 
the Co mmis sion’s Order were filed by the Respondent on 
June 7, 1954. An answer, was filed by the intervenor, 
Tennessee Commission, on or about June 6, 1954, and an 
answer by the intervenor, Nashville, was filed on or 
about June 5,1954. 

The application for the stay of the Commission Order 
was orally argued before this Honorable Court on June 
11, 1954. After argument, the Court stated its opinion 
from the bench that the Commission’s Order should be 
stayed in such fashion that the rates to be effective 
during the pendency of litigation on the review should be 
the rates which had been submitted to the Commission as 
reflecting the inclusion in the cost of service of Petitioner 
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of the Tennessee Gross Beceipts Tax rather than those 
then in effect under an undertaking to make refund. 

Following this action by the Court, the Commission 
on June 16, 1954, adopted an Order which was issued on 
June 17, 1954, granting to Petitioner the relief which it 
sought in the stay of the Commission’s Order. (App. 
98A). Consequently, Petitioner filed a motion for leave to 
withdraw its application for a stay of the Order, which 
motion was granted by order of the Court on July 23, 
1954. 

After service of a copy of such petition upon a member 
of the Commission, the Commission certified and filed with 
this Court on July 12, 1954, a transcript of the record 
upon which the Order complained of was entered. 

The jurisdiction of this Court is sustained by Section 
19 (b) of the Natural Gas Act of June 21, 1938, a3 
Amended, 15 U.S.C. 717r and by Section 10 (a) of the 
Administrative Procedure Act of June 11, 1946, 5 U.S.C., 
Section 1009. 


STATEMENT OF THE CASE 

On August 31, 1953, Petitioner tendered to the Commis¬ 
sion Petitioner’s Third Revised Sheets, Nos. 4, 6 and 7 to 
its F.P.C. Gas Tariff, Original Volume I, seeking an in¬ 
crease in its resale rates to its only resale customer, the 
Nashville Gas Company, all of the stock of which com¬ 
pany is owned by Petitioner. (App. 53A). 

The Commission suspended the proposed tariff sheets 
until March 1, 1954, and ordered the hearing commencing 
February 15, 1954. 

On March 18, 1954, the Commission entered its order 
making effective said suspended tariff sheets as of March 
1, 1954, upon the filing of an undertaking to make re¬ 
fund with interest of the portion of the increased rates 
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and charges which might not be found to be justified. 
(App. 70A). 

On March 23, 1954, Petitioner did file with the Com¬ 
mission the required undertaking to make refund. (App. 
74A). 

On February 15, 1954, the hearing before the Commis¬ 
sion was convened and recesses were permitted from day 
to day in an effort to reach an agreement or to simplify 
the issues. 

The hearing concluded on February 19, 1954, at which 
time it was announced that an agreement had been 
reached as to all issues except whether the Tennessee 
Gross Receipts Tax (Section 1248.126 of Williams Code 
of Tennessee, As Amended) should be included in Peti¬ 
tioner’s cost of service. (App. 27A). It was agreed that 
alternate rates should be submitted to the Commission re¬ 
flecting the inclusion and the exclusion of said tax. The 
Commission offered in evidence Exhibit 10 which was re¬ 
ceived (App. 66A) and which was titled “COMPARISON 
OF RESALE COST OF SERVICE AND RESALE 
REVENUES UNDER STIPULATED RATES (1953) 
(INCLUDING AND EXCLUDING TENNESSEE 
GROSS RECEIPTS TAX)”. The figures in the left 
hand column of said Exhibit are under the heading, 
“Excluding Tenn. Gross Receipts Tax” and the figures in 
the right hand column are under the heading, “Including 
Tenn. Gross Receipts Tax.” The following is copied 
from this Exhibit: 

STIPULATED RATE 

DEMAND CHARGE 

First 36,800 mcf per month of billing 

demand, $ per mcf.--- $2.16 $2.20 

All excess mcf per month of billing de¬ 
mand __ 1.80 1.82 

COMMODITY CHARGE 

^ per mcf.__ 15.4^ 15.6£ 
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By its order of April 16, 1954, (App. 76A) the Com¬ 
mission excluded from Petitioner’s cost of service the Ten¬ 
nessee Gross Receipts Tax and ordered that the stipu¬ 
lated rates in the left hand column quoted above should 
take effect within thirty (30) days of the issuance of the 
Order. 

On May 12, 1954, Petitioner filed with the Commission 
an Application for Rehearing, for Stay of the Commis¬ 
sion Order and for Oral Argument. On the same day, 
Petitioner by telegram, requested an extension of time of 
an additional thirty (30) days within which to file its gas 
tariffs pursuant to the Order of the Commission as 
aforesaid. 

On May 13, 1954, the Commission issued its “Notice 
of Extension of Time” under the terms of which Peti¬ 
tioner was given an extension of time to and including 
June 1, 1954, within w’hich to file its Revised General 
Service Rate Schedule G-l, in a form satisfactory to the 
Commission, as required by the Order issued by the Com¬ 
mission on April 16,1954. (App. 76A). 

On May 27, 1954, the Commission issued its Order 
denying the Petition to Rehear, denying the requested 
Stay of the Order, and denying Oral Argument. (App. 
96A). 

The sole question at issue in this proceeding is whether 
or not the Commission erred in refusing to permit the 
Petitioner to include in its cost of service the payment of 
the Tennessee Gross Receipts Tax. This tax is found at 
Section 1248.126 of Williams Code of Tennessee, As 
Amended, and the pertinent part is quoted under the 
heading “Statutes Involved” at pages 9 and 10 of this brief. 

Petitioner has been paying this tax to the State of Ten¬ 
nessee, as demanded by the taxing officials, since the year 
1948. The tax will again be demanded by the taxing 
officials of Tennessee when it falls due on August 1, 1954. 
The tax now amounts to approximately $40,000 a year. 
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(App. 64A). The Tennessee Gross Receipts Tax is a tax 
on the privilege of doing business in the State of Ten¬ 
nessee for the twelve month period beginning on July 1 
of each year and is measured by one and one-half (1*£%) 
percent of the gross receipts of companies subject to the 
tax for the preceding twelve months’ period ended on 
June 30 of each year. 

When the question of Petitioner’s liability for this tax 
first arose in the year 1948, Petitioner took the position 
that it was not liable for the tax for the following rea¬ 
sons : (1) that Petitioner was not a distributor of natural 
gas and was not engaged in the business of distributing 
natural gas as such terms are used in the statute; (2) 
that the Petitioner was engaged in interstate commerce 
while the tax was levied on the privilege of engaging in 
intrastate commerce carried on wholly within the State of 
Tennessee and not a part of interstate commerce and (3) 
that payment of the tax by Petitioner in addition to pay¬ 
ment of the tax by its wholly owned subsidiary, Nashville 
Gas Company, results in double taxation upon the dis¬ 
tribution of gas in the City of Nashville, which was not 
intended by the statute. The Attorney General of the 
State of Tennessee ruled to the contrary. Petitioner’s 
views were set out in a letter to the Attorney General 
dated January 3, 1948 (App. 41 A) and the Attorney Gen¬ 
eral’s views were set out in his reply dated January 23, 
1948 (App. 47A). 

This exchange of letters did not end the controversy. 
The record shows that representatives of Petitioner had 
repeated conferences with the Office of the Attorney Gen¬ 
eral of the State, and with the state taxing officials, con¬ 
tinuing its insistence that it was not liable for the pay¬ 
ment of the tax, all of which was in vain, and conse¬ 
quently Petitioner did pay the tax under compulsion on or 
about August 1, 1948, and has continued such payments 
in each succeeding year. (App. 52A). 
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The section of the General Revenue Act of Tennessee 
imposing the Gross Receipts Tax is now codified in Sec¬ 
tion 1248.3, Item h of the Supplement to the Code of 
Tennessee beginning on Page 539 of Volume I of the 
Code Supplement. 

Section 1248.5 requires that every person exercising 
any privilege declared to be taxable by an item providing 
for administration under this Section shall file a verified 
return on or before the first day of August of each year 
with the Commissioner of Finance and Taxation. The 
Section further provides that any person who fails to file 
the verified return and pay the tax on or before August 
1 of any year shall be assessed as a penalty an additional 
amount of ten (10%) percent of the amount of the tax, 
together with interest on the tax and penalty at the rate 
of six (6%) percent per annum. The section authorizes 
the Commissioner of Finance and Taxation to require 
inspections of the books and records of the taxpayer to 
determine the accuracy of the return. 

Section 1248.8 of the Supplement to the Code of Ten¬ 
nessee, subsection (c), provides that it shall be the duty 
of each agent or employee of the Commissioner of Fi¬ 
nance and Taxation to visit each place of business in his 
territory and to call for the production of the license for 
the doing of that business. It is provided that if the 
license can not be shown to such agent or employee, that 
the agent shall report such fact to the Commissioner of 
Finance and Taxation, who shall forthwith issue, or have 
issued, a distress warrant for the collection of such tax, 
including interest and penalty. It is provided that such 
distress warrant may be addressed and delivered to the 
sheriff of the county wherein the delinquent taxpayer re¬ 
sides or has his principal office or place of business, and 
further provides that such sheriff may execute such 
warrant by distraint and sale of personal property be- 
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longing to the delinquent taxpayer, and that such pro¬ 
ceedings shall be the same as are required by law for 
proceedings under execution at law from a court of rec¬ 
ord. It is further provided that if the officer cannot find 
personal property, he may levy upon real estate, making 
his return to the Circuit Court of the county wherein the 
land lies. 

The exclusive remedy of a taxpayer in Tennessee for 
refund of taxes illegally exacted from him is contained 
in Section 1790 through 1799 of Williams Annotated Code 
of Tennessee. Section 1790 provides that in all cases 
in which an officer charged by law with the collection of 
revenue due the state, shall institute any proceedings, or 
take any steps, for the collection of the sum alleged or 
claimed to be due from any taxpayer, the taxpayer against 
whom the proceedings or steps are taken, shall, if he con¬ 
ceives the same to be unjust or illegal, pay the same 
under protest 

Section 1792 provides that after having made said pay¬ 
ment, the taxpayer may at any time within thirty (30) 
days and not longer thereafter, sue thf said officer having 
collected said sum for the recovery thereof. 

It was this situation which the Petitioner faced when it 
was first forced to pay this tax on or about August 1, 
1948, and it is this situation which it still faces. 

The propriety of the petitioner including in its cost of 
service payments which it had made to the State of Ten¬ 
nessee in the form of the Gross Receipts Tax was never 
questioned by the Commission until the proceedings in the 
Commission Docket G-2255, which is here subject to re¬ 
view. When the insistence was made that Petitioner 
should not pay the tax and should not include it in its 
cost of service, Counsel for Petitioner, after first being 
authorized by the management of the Company, stated on 
the record that the Company will pay under protest the 
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tax which, is due and payable on Angust 1, 1954, that it 
will file suit to recover the tax so paid, and if successful 
in that litigation, the Company offered to pay over to its 
subsidiary, the Nashville Gas Company, all portions of 
the tax so recovered which relate to sales made by Peti¬ 
tioner to the Nashville Gas Company, (App. 60A) and 
petitioner further agreed to bear the entire expense of 
such litigation without directly or indirectly burdening 
its customers with any such expense. (App. 61A). 

In spite of all this, the Commission in its order of 
April 16, 1954, refused to permit the Petitioner to in¬ 
clude in its cost of service the amount which it paid dur¬ 
ing the test year in the form of the Gross Receipts Tax. 
(App. 76A). 


STATUTES INVOLVED 

Section 1248.126 of Williams Code of Tennessee (now 
codified in Section 1248.3, Item h, of the Supplement to 
the Code of Tennessee) provides in pertinent part: 

“1248.126. Item G. Gas, water, electric power and 
light companies.—Each person engaged in the busi¬ 
ness of furnishing or distributing gas, water, or elec¬ 
tric current, whether to dealer, consumer, municipal¬ 
ity or other customer, shall, for the privilege of doing 
such business, pay to the state for state purposes an 
amount equal to three per cent (3%) of the gros3 
receipts derived from intrastate business in the state. 
Persons engaged in the business of manufacturing 
gas or of distributing manufactured gas or natural 
gas shall, in lieu of the foregoing, pay an amount 
equal to one and one-half per cent (1 %%) of the 
gross receipts derived from intrastate business in this 
state, which payment shall be subject to the same 
provisions, restrictions and credits hereinafter pro¬ 
vided in this item. 

This tax shall not apply to cities or other political 
subdivisions of the state owning and operating gas 
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companies, water companies or power plants; nor 
shall it apply to any governmental agency of the 
United States. 

It is the intention of this item to levy a tax for the 
privilege of engaging in intrastate commerce carried 
on wholly within this state and not a part of inter¬ 
state commerce. 

There shall be credited upon the tax hereby imposed 
any taxes paid by the owner of such business on any 
of the businesses named in the heading of this item 
under the Franchise Tax Law and under the Excise 
Tax Law during the calendar year in which the tax 
hereby levied becomes due.” 

Section 4 (a) of the Natural Gas Act of June 21, 1938 
(Title 15 U.S.C., Section 717 c (a)) which provides: 

“All rates and charges made, demanded, or received 
by any natural gas company for or in connection with 
the transportation or sale of natural gas subject to 
the jurisdiction of the Commission, and all rules and 
regulations affecting or pertaining to such rates or 
charges, shall be just and reasonable, and any such 
rate or charge that is not just and reasonable is de¬ 
clared to be unlawful.” 

Section 19 (b) of the Natural Gas Act of June 21, 1938, 
(Title 15 U.S.C., Section 717 r) which reads in pertinent 
part: 

“(b) Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
... in the United States Court of Appeals for the 
District of Columbia, by filing in such court within 
sixty (60) days after the order of the Commission 
upon the application for rehearing, a written petition 
praying that the order of the Commission be modified 
or set aside in whole or in part. A copy of such 
petition shall forthwith be served upon any member 
of the Commission and thereupon the Commission 
shall certify and file with the court a transcript of 
the record upon which the order complained of was 
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entered. Upon the filing of such transcript, snch 
court shall have exclusive jurisdiction to affirm, mod¬ 
ify, or set aside such order in whole or in part. No 
objection to the order of the Commission shall be 
considered by the court unless such objection shall 
have been urged before the Commission in the appli¬ 
cation for rehearing unless there is reasonable 
ground for failure so to do. The finding of the Com¬ 
mission as to the facts, if supported by substantial 
evidence, shall be conclusive. • • • The judgment 
and decree of the court affirming, modifying, or set¬ 
ting aside, in whole or in part, any such order of the 
Commission, shall be final, subject to review by the 
Supreme Court of the United States upon certiorari 
or certification as provided in Section 1254 of Title 
28” 

Section 10 (a) of the Administrative Procedure Act 
of June 11, 1946, Title 5 U.S.C., Section 1009 which pro¬ 
vides: 

“(a) Any person suffering legal wrong because of 
any adverse action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof.” 

STATEMENT OF POINTS 

L The Commission erred in excluding from Petitioners 
cost of service the amount of money which Petitioner 
is required to pay to the State of Tennessee in the form 
of the Tennessee Gross Receipts Tax. This is error 
because the Natural Gas Act provides that all rates shall 
be “just and reasonable.” Petitioner’s rate of return on 
sales to its only resale customer will be only 3.2% if 
Petitioner pays the Tennessee Gross Receipts Tax but is 
not allowed to include the payment of such tax in its cost 
of service on sales to its resale customer. A 3.2% rate 
of return is not a “fair rate of return,” which by the 
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terms of the Natural Gas Act Petitioner is entitled to 
receive* 

2. The Commission erred in holding in its order of 
April 16,1954 (App. 76A-79A) as follows: 

“. . . Secondly, and more important to the decision 
at hand, the payment of the Gross Beceipts Tax by 
both Tennessee Natural and Nashville Gas, in any 
event, results from the dual corporate identity of the 
single enterprise transporting gas to and distributing 
gas in the City of Nashville. It was the possibility 
of just such a circumstance as this which prompted 
us to find in the first certificate of public convenience 
and necessity issued Tennessee Natural that: 

(9) By reason of the proposed ownership and oper¬ 
ation of the stub line by a corporation other than 
Tennessee Gas (Transmission Company) or Nash¬ 
ville Gas, the estimated cost of transportation of the 
gas over a distance of approximately 14 miles would 
be excessive and would not constitute a reasonable 
element in the cost of such gas to the consumers of 
Nashville, Tennessee. 

(10) The construction and operation by Applicant 
of the facilities referred to in paragraph (a) (1), 
above, are and will be required by the present and 
future public convenience and necessity, provided such 
excess costs are not charged as a part of the rates 
and charges to Nashville Gas, and a certificate au¬ 
thorizing such proposed construction and operation, 
subject to this condition, should be issued as here¬ 
inafter ordered and conditioned. In the Matter of 
Tennessee Natural Gas Lines , Inc., and Tennessee 
Gas Transmission Company, Docket No. G-575 (4 
F.P.C. 1127, 1129) (1945) 

This is error because the restrictions imposed upon 
the certificate granted Tennessee Natural in Docket 
G-575 (4 F.P.C. 1127, 1129), quoted above, violates the 
provisions of the Natural Gas Act. The exclusion of any 
legitimate item of expense from Petitioner’s cost of serv¬ 
ice deprives Petitioner of the right to rates which are 
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“just and reasonable” and which do not yield to it a fair 
rate of return on its investment 

3. The Commission erred in fixing rates for Petitioner 
which yield it a return on its investment of only 3.2%. 
Particularly is this true when the record shows that Peti¬ 
tioner’s outstanding mortgage bonds bear interest at 
3.25% and its debentures carry interest at 4.50%. With 
such an interest cost, a 3.2% return on the entire invest¬ 
ment means a return of less than 3% on the book value 
of the Company’s common stock equity, which return is 
clearly confiscatory. 

SUMMARY OF ARGUMENT 

Since the year 1948, Petitioner has paid to the State 
of Tennessee the Gross Receipts Tax under compulsion 
and to avoid a levy upon its property. It took the posi¬ 
tion in good faith that it was not liable for the tax and 
the Attorney General of Tennessee, the highest legal offi¬ 
cer of the State, ruled to the contrary. Petitioner con¬ 
tinued its insistence after receiving a ruling from the 
Attorney General for a period of nearly eight months 
and until the tax was due, but both the Attorney General 
and the taxing officials of the State were unyielding in 
their demands. Certainly petitioner has paid the tax each 
year since the year 1948 in perfect good faith. It is re¬ 
spectfully submitted that it would be unjust, inequitable 
and illegal to refuse to Petitioner the right to include 
this substantial item of expense in its cost of service and 
to refuse to permit petitioner to charge rates to its resale 
customer based upon such cost of service. 

The Commission based its action in refusing to permit 
Petitioner to include the payment of its Gross Receipts 
Tax in its cost of service in part, at least, upon certain 
restrictive provisions which were contained in the first 
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certificate of convenience and necessity issued to Peti¬ 
tioner in F.P.C. Docket G-575 (4 F.P.C. 1127, 1129), 
which certificate was issued in the year 1945. The facili¬ 
ties authorized to be constructed and operated by this cer¬ 
tificate was a fourteen mile 8%" pipeline extending from 
the pipeline of Tennessee Gas Transmission Company, 
which is petitioner’s sole supplier of natural gas, to a 
metering station at Bordeaux, where Petitioner sells gas 
to the Nashville Gas Company. 

Five years subsequent to the issuance of that certifi¬ 
cate, the Commission issued to Petitioner another certifi¬ 
cate in its Docket G-1381, 9 F.P.C. 912. By the terms of 
this certificate, Petitioner was authorized to construct and 
operate facilities far more extensive than those originally 
authorized and no restriction was contained in that cer¬ 
tificate such as the one relied upon by the Commission 
in the certificate issued in Docket G-575. 

Such a restriction as that contained in the certificate 
issued in Docket G-575 is violative of the provisions of the 
Natural Gas Act because it prevents Petitioner from 
charging rates which are “just and reasonable” and be¬ 
cause it deprives the Petitioner of the right to a “fair 
rate of return” on its investment 

The exclusion of the payment of the Tennessee Gross 
Receipts Tax from Petitioner’s cost of service results in 
allowing Petitioner a rate of return of only 3.2%. A 
3.2% rate of return is not a “fair rate of return.” The 
Natural Gas Act specifically provides that a natural gas 
company is entitled to rates which are “just and reason¬ 
able.” Uniformly, “just and reasonable” rates have been 
declared by the Commission and the courts to be rate3 
that yield a fair rate of return on the investment A 
3.2% rate of return is less than the cost of Petitioner’s 
debt money. Its outstanding mortgage bonds yield an 
interest rate of 3.25% and its debentures yield an interest 
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rate of 4.50%. Therefore, a 3.2% rate of retnra is 
plainly confiscatory. It constitutes a violation of the 
Natural Gas Act, a denial of due process of law, a confis¬ 
cation of the property rights of Petitioner, and denies an 
equal protection of the laws, contrary to the Fifth and 
Fourteenth Amendments to the Constitution of the United 
States. 


ARGUMENT 

Description of Petitioner’s Facilities 

Petitioner has been rendering natural gas service to 
its wholly owned subsidiary, the Nashville Gas Company, 
since sometime in the year 1947. Its present facilities 
were built pursuant to authorization of the Commission, 
Respondent in this proceeding, contained in two certifi¬ 
cates of public convenience and necessity, one issued on 
December 29, 1945, F.P.C. Docket G-575 (4 F.P.C. 1127), 
and the other issued on July 11, 1950, in F.P.C. Docket 
G-1381 (9 F.P.C. 912). Its present facilities are shown on 
a map filed as Exhibit 7 in the F.P.C. proceeding G-2255 
here under review. (App. 63A.1). The facilities first au¬ 
thorized consisted of a fourteen mile line 8%" in diameter, 
extending from the pipeline of Tennessee Gas Transmis¬ 
sion Company, Petitioner’s sole supplier of natural gas, 
to the Bordeaux Station, where gas was sold to the Nash¬ 
ville Gas Company. 

In F. P. C. Docket G-1381 (9 F.P.C. 912), the Peti¬ 
tioner was authorized to construct and operate, and pur¬ 
suant to that authority has constructed and does operate 
far more extensive facilities than those authorized in the 
original certificate. These facilities consist of approxi¬ 
mately nine miles of 10%" pipeline which runs parallel to 
Petitioner’s original 8%" pipeline, approximately nine 
miles of 8%" pipeline extending from the terminus of tha 
10%" line in an easterly direction for approximately 
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four miles, and thence in a southerly direction for ap¬ 
proximately five miles to a new point of interconnection 
with the facilities of the Nashville Gas Company at a new 
City Gate Station known as the Trinity Lane Station, 
approximately six miles of 6%" pipeline extending from 
a point at the eastern end of the said four mile section 
of the line immediately above described in an easterly 
direction to a point near Old Hickory, Tennessee, and 
regulator and meter stations to render service in the 
towns of Madison, Amqui, Rayon City, Old Hickory, and 
DuPontonia, as well as the additional City Gate Station 
on Trinity Lane above referred to, and, in addition to 
deliver gas to the DuPont Company near Old Hickory. 
A total of twenty-four (24) miles of additional line was 
authorized in the G-1381 proceeding as contrasted with 
the fourteen (14) miles in the G-575 proceeding and five 
additional regulator and meter stations were likewise 
authorized, as contrasted with one in the former. 

As shown on the map, Exhibit 7 (App. 63A1) the 
City of Nashville is located on both sides of the Cum¬ 
berland River. When the original certificate authorized 
in G-575 was issued and the facilities authorized therein 
were constructed, the Nashville Gas Company had to 
extend a line across the Cumberland River near the Bor¬ 
deaux Station and then again cross the Cumberland River 
to serve its customers in what is known as East Nashville. 
The building of the facilities authorized in G-1381 men¬ 
tioned above, providing for delivery of gas to the Nash¬ 
ville Gas Company at the Trinity Lane Station, shown 
on said map, made it possible to render far more ade¬ 
quate, more dependable and safer service to the citizens 
of the City of Nashville. In addition, it made possible 
service to the additional communities above referred to, 
all located along the 8%" line running to the Old Hickory 
Station. 
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Petitioner Has Been Forced to Pay the Tennessee 
Gross Receipts Tax Since the Tear 1948 

On January 3, 1948, Petitioner’s Counsel wrote a letter 
to the Attorney General of the State, taking the position 
that it was not liable for the Tennessee Gross Receipts 
Tax (App. 41A). On the 23 day of January, 1948, the 
Attorney General’s Office replied to the arguments ad¬ 
vanced by Counsel for the Petitioner in a letter addressed 
to Petitioner’s Counsel. (App. 47A). He very firmly 
and flatly took the position that Petitioner was liable for 
the tax. In the approximately seven months ensuing 
between this exchange of letters and the date upon which 
the taxes became due, namely, August 1, 1948, represen¬ 
tatives of Petitioner had various conferences with the 
Office of the Attorney General and with the State taxing 
officials, at all times insisting that it was not liable for 
the tax, but the State officials were unyielding in their 
demands. (App. 52A). Petitioner was then faced under 
Tennessee statutes with the issuance of a distraint war¬ 
rant and a levy upon its property unless it paid the tax. 
(Sections 1248.5 to Sections 1248.11, inclusive, of the Sup¬ 
plement to the Code of Tennessee). The only alternative 
which this young company had was to pay the taxes under 
protest and sue to recover. This is the exclusive remedy 
in Tennessee of a taxpayer for refund of taxes illegally 
exacted. (Sections 1790 to 1799, inclusive, of Williams 
Annotated Code of Tennessee). 

In good faith, the Petitioner decided not to run the 
risks involved and paid the taxes under compulsion. 

The Bench and Bar in Tennessee has great respect for 
the office of Attorney General in this State and for the 
men who have held this office throughout the State’s his¬ 
tory. By this we do not mean to say that these officials 
are infallible, but their opinions are highly regarded. The 
office of Attorney General of Tennessee is in one sense 
of the word not a political office, since this official is not 
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elected by the people, as is the Attorney General in most 
of the states. On the contrary, he is appointed by the 
Justices of the Supreme Court of Tennessee (Section 
642, Williams Code of Tennessee). 

By statute, the Attorney General is required: 

“To give to the officers of the State, when called on, 
written legal opinions on all matters submitted by 
them in the discharge of their official duties.” (Sec¬ 
tion 9956 (6), Williams Code of Tennessee.) 

It is generally recognized that opinions of the Attorney 
General are entitled to great respect and should not be 
departed from lightly. It is said in Badger vs, Hoidals , 
88 Fed. 2d, 208: 

“As a further indication of what was intended by 
this amendment, it is observed that the Attorney 
General of Minnesota, in an opinion to the Commis¬ 
sioner of Securities, concluded that the amendment 
superceded and therefore repealed the prior Section 
3 of Article 10. This opinion, is, of course, not bind¬ 
ing on this Court, but it is entitled to great respect 
and should not be departed from lightly.” Citing 
Standard Computing Scale Company v. Farrell , 242 
Fed. 87. 

Nevertheless, the Respondent in this proceeding brushed 
aside completely the opinion of the Attorney General of 
Tennessee, and apparently felt that its own construction 
of the Tennessee taxing statute carried far greater weight 
than did the opinion of the Attorney General, who is 
directly charged with this responsibility. 

The Commission Staff in its brief filed with the Com¬ 
mission on the question of Petitioner's liability for this 
tax took in substance the same position which Petitioner's 
Counsel took in his letter to the Attorney General of 
January 3, 1948. (App. 41 A). Nevertheless, candor de¬ 
mands of us that we say we do not feel as does Staff’s 
Counsel that the matter of petitioner’s liability for th*> 
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tax is free from doubt. The statute imposes the tax “for 
the privilege of engaging in intrastate commerce carried 
on wholly within this State and not a part of interstat 3 
commerce.” All of Petitioner’s properties are located 
wholly within the State of Tennessee. It buys its gas 
from an interstate pipeline in Tennessee and all of the 
gas which it sells is sold and consumed within the State 
of Tennessee. The Staff has relied heavily (as did Peti¬ 
tioner’s Counsel in his January 3, 1948, letter to the 
Attorney General) on an opinion of the Supreme Court 
of Tennessee in Memphis Natural Gas Compay vs. Mc- 
Canless, 180 Tenn., 688, 177 S.W. (2) 841. In that case, 
the Tennessee Supreme Court held that the Memphis 
National Gas Company was not liable for the Gross Re¬ 
ceipts Tax. From a physical standpoint, Petitioner does 
not own and operate an interstate pipeline. On the con¬ 
trary, Memphis Natural Gas Company’s pipeline origi¬ 
nated in Louisiana, crossed Mississippi and entered the 
State of Tennessee. 

It is quite true that under the authority of Federal 
Power Commission v. East Ohio Gas Company, 338 U.S. 
464, 94 Law Ed., 268, and other cases, Petitioner, at least 
for regulatory purposes, is engaged in interstate com¬ 
merce by reason of the fact that it buys its gas from 
Tennessee Gas Transmission (T.G.T.), which is an inter¬ 
state pipeline. 

We do not believe we could successfully advance the 
argument that the State of Tennessee is without power 
to impose the tax upon Petitioner because of the Inter¬ 
state Commerce provisions of the Federal Constitution. 
The United States Supreme Court cases on the subject of 
the right of States to tax the natural gas business indi¬ 
cate that the dividing line between Federal power and 
State power is the point at which the stream of gas is 
broken up for local distribution for consumption. State 
Tax Commission v. Interstate Natural Gas Company, 
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284 U.S. 41; 76 Law Ed., 156. Southern Natural Gas 
Cory. v. Alabama, 301 U.S., 148, 81 Law Ed., 970. In the 
latter case, Southern Natural was held to be subject to 
the taxing power of Alabama because it established serv¬ 
ice lines to plants of the Tennessee Coal, Iron and Rail¬ 
road Company, just as Petitioner has established service 
lines to the City of Nashville, to five other communities 
outside of Nashville, and to the DuPont Company at Old 
Hickory. In the Southern Natural Gas Corporation case, 
supra, this was said to be similar to the breaking of the 
original package in that time-honored theory of the termi¬ 
nation of interstate commerce. The court noted that the 
headquarters of the Company was in Alabama and that 
the law did not attempt to tax property beyond the State. 
Chief Justice Hughes said: 

“The rule was thus stated in International Shoe Co. 
v. Shartel, 279 U. S. 429, 73 L. Ed. 781, 49 S. Ct 380, 
supra: ‘A franchise tax imposed on a corporation, 
foreign or domestic, for the privilege of doing a 
local business, if apportioned to business done or 
property owned within the State, is not invalid be¬ 
cause a part of the property or capital included in 
computing the tax is used by it in interstate com¬ 
merce/ There is no showing of any direct burden 
upon interstate commerce, the effect upon that com¬ 
merce being incidental and remote, not differing in 
this respect from the effect of ordinary ad valorem 
taxation of property within the State. Postal Teleg. 
Cable Co. v. Adams, 155 U. S. 688, 39 L. Ed. 311, 15 
S. Ct., 268, 5 Inters. Com. Rep. 1, and St. Louis S. W. 

R. Co. v. Arkansas, 235 U. S. 350, 59 L. Ed. 265, 35 

S. Ct. 99, supra.” (p. 976). 

The fact that the transportation of an interstate com¬ 
modity wholly within one State is interstate commerce 
for the purposes of regulation does not mean that it can¬ 
not be taxed by the State wherein it is transported. Cen¬ 
tral Greyhound Lines v. Mealey, 334 U. S. 653 ; 92 L. Ed., 
1633. 
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It seems to us that in resisting payment of the tax our 
strongest reliance must of necessity be on the Tennessee 
case of Memphis Natural Gas Company v. McCanless, 
supra. We must take the position that the Tennessee 
Legislature did not intend to tax a business such as that 
of Petitioner when it enacted the Tennessee Gross Re¬ 
ceipts Tax (Sec. 1248.126 of the Code of Tennessee). We 
must recognize the fact, however, as heretofore pointed 
out, that Memphis Natural Gas Company was physically 
and geographically an interstate pipeline while Petitioner 
is located wholly within the State of Tennessee. We 
must also face the fact, as shown in that opinion, that 
Memphis Natural Gas Company did not run service lines 
to serve its Tennessee customers, but on the contrary, 
arranged for delivery of the gas to the City of Memphis 
through municipal pipelines. 

We do not think it can be challenged that Petitioner 
has been paying this tax in absolute good faith; that it 
vigorously resisted the payment of the tax; that the high¬ 
est legal authority in the State, as well as the State tax¬ 
ing officials, held it was liable for the tax, and that it 
faced a levy on its property if it did not pay the tax. 

The propriety of Petitioner including in its cost of 
service its liability for the Tennessee Gross Receipts Tax 
was never questioned by the Respondent until the pro¬ 
ceedings in Docket G-2255. At the hearing in that pro¬ 
ceeding, Petitioner offered, so as to test the matter of 
its liability, to pay the tax under protest when it becomes 
delinquent immediately after August 1, 1954, and to then 
sue to recover the tax so paid. It further offered, if suc¬ 
cessful in this litigation, to refund to its only resale cus¬ 
tomer, the Nashville Gas Company, that portion of the 
tax recovered which is generated by sales made by the 
Petitioner to the Nashville Gas Company, and it further 
offered to conduct this litigation at its own expense with- 
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out directly or indirectly burdening its customers with 
this expense. (App. 60A-61A). 

In spite of all this, the Commission refused to permit 
the Petitioner to include this item of expense in its cost 
of service, and allowed only the rates set out in the left 
hand column of Exhibit 10 (App. 66A), this being the 
stipulated rate with the Gross Receipts Tax excluded. 
We most respectfully submit that such action by the Re¬ 
spondent herein is arbitrary and illegal 

Under the Natural Gas Act, Petitioner Has the Absolute 

Right to Include in Its Cost of Service the Tennessee 
Gross Receipts Tax Which It Pays 

In its Order of April 16,1954, (App. 76A) the Respond¬ 
ent assigned as its second reason for not permitting the 
Petitioner to include in its cost of service the Tennessee 
Gross Receipts Tax, the following: 

“. . . Secondly, and more important to the decision 
at hand, the payment of the Gross Receipts Tax by 
both Tennessee Natural and Nashville Gas, in any 
event, results from the dual corporate entity of the 
single enterprise transporting gas to and distributing 
gas in the City of Nashville. It was the possibility 
of just such a circumstance as this which prompted 
us to find in the first certificate of public convenience 
and necessity issued Tennessee Natural that: 

‘(9) By reason of the proposed ownership and * 
operation of the stub-line by a corporation other 
than Tennessee Gas (Transmission Company) or 
Nashville Gas, the estimated cost of transportation 
of the gas over a distance of approximately four¬ 
teen miles would be excessive and would not con¬ 
stitute a reasonable element in the cost of such gas 
to the consumers of Nashville, Tennessee. 

‘(10) The construction and operation by applicant 
of the facilities referred to in paragraph (a) (1), 
above, are and will be required by the present and 
future public convenience and necessity, provided 
such excess costs are not charged as a part of 
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the rates and charges to Nashville Gas, and a cer¬ 
tificate authorizing such proposed construction and 
operation, subject to this condition, should be is¬ 
sued as hereinafter ordered and conditioned. In 
the Matter of Tennessee Natural Gas Lines, Inc., 
and Tennessee Gas and Transmission Company, 
Docket No. G-575 (4 F.P.C. 1127, 1129) (1945)’ 
“To permit the tax to be included in Tennessee 
Natural’s cost of service would impose on gas con¬ 
sumers in the City of Nashville an added tax and 
double cost resulting solely from the ownership and 
operation of the pipeline by a separate corporate en¬ 
tity. As at the time of the Docket G-575 proceed¬ 
ings, we find that this is contrary to the public in¬ 
terest Accordingly, the Gross Receipts Tax must be 
eliminated in determining Tennessee Natural’s cost 
of service.” 

It will be noted from the above that the only item of 
Petitioner’s cost which the Respondent then found would 
not be a reasonable element in the cost of gas to the con¬ 
sumers of Nashville was “ the estimated cost of transpor¬ 
tation of the gas over a distance of approximately four¬ 
teen miles.** The Respondent seems to have overlooked 
completely the fact that five years later Petitioner in 
Docket G-1381, 9 F.P.C. 912, obtained still another certifi¬ 
cate from the Commission to render far more adequate 
service to the City of Nashville, and, in addition, to ren¬ 
der natural gas service to the additional communities out¬ 
side of Nashville of Madison, Amqui, Rayon City, Old 
Hickory, and DuPontonia. Nowhere in this certificate is 
there found any such restriction as the Respondent points 
out in Findings (9) and (10) in the G-575 proceeding 
quoted above. We have described at some length these 
additional facilities under the heading in this brief, “De¬ 
scription of Petitioner’s Facilites.” It seems clear to us 
that when the second certificate was issued, that the Re¬ 
spondent concluded that the restrictions imposed in Find¬ 
ings (9) and (10) in the G-575 certificate quoted above 
were no longer justified. 
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With respect to the Respondent’s statement quoted 
above, referring to “the dual corporate entity of a single 
enterprise transporting gas to and distributing gas in the 
City of Nashville ” the intervenors in this proceeding, 
Tennessee Commission and Nashville, likewise stressed this 
'‘dual corporate entity” and yet the order issued in 
Docket G-575, 4 F.P.C. 1127 shows that both of these in¬ 
tervenors intervened in that proceeding, and the record 
in that proceeding further shows that they intervened in 
support of Petitioner’s application for a certificate to 
render this service to the City of Nashville. 

The only cost which Respondent found to be excessive 
in the Gh-575 certificate was “the estimated cost of trans¬ 
portation of gas over a distance of approximately four¬ 
teen miles.” What these transportation costs are are not 
disclosed in this record. It is apparent that the so-called 
fourteen mile “stub line” had to be built by someone to 
make gas available to the Nashville Gas Company from 
the line of Tennessee Gas Transmission Company four¬ 
teen miles away. If Petitioner had not been permitted 
to build the line, and, if Nashville Gas Company was to 
receive gas service, then either Nashville Gas Company or 
Tennessee Gas Transmission Company or someone else 
would have had to built it. Whoever had built the line, 
it is perfectly apparent that the costs incident thereto 
would have been allowed in that company’s rate base, and 
the consumers of gas in Nashville would have been 
charged rates computed upon the entire rate base of that 
company, including the cost of the so-called “stub line.” 
It seems to us of no consequence who built the fourteen 
mile “stub line” insofar as rates ultimately charged to 
consumers in Nashville is concerned. 

Furthermore, Petitioner insists that the restrictions 
referred to in findings (9) and (10) in the G-575 Certifi¬ 
cate are now and always have been invalid because in 
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contravention of the specific provisions of the Natural 
Gas Act 

An exactly parallel situation has just been ruled upon 
by the Court of Appeals for the 10th Circuit in Colorado 
Interstate Gas Company v. Federal Power Commission, 
209 Fed. 2d. 717. (The Supreme Court has granted cer¬ 
tiorari in that case.) In that case Colorado Interstate 
sought a review of the order of the Commission reducing 
Colorado’s rate for natural gas sold in interstate com¬ 
merce for resale. 

Most questions were decided adversely to Colorado In¬ 
terstate, but the following point was in its favor. The 
Commission had refused to permit Colorado to include in 
its cost of service certain costs which, by a former order 
of the Commission permitting the merger of Colorado 
with Canadian River Gas Company, were specifically or¬ 
dered to be excluded in any proceeding in which the rates 
of Colorado were to be under inquiry. The Court said: 

“Under the merger (above referred to) it was pro¬ 
posed to transfer from Canadian River to South¬ 
western Development Company • • • the liquid 
hydro-carbons in the gas production by Canadian 
River from the West Panhandle Field. Colorado was 
to continue to process the wet gas to remove the 
liquid hydro-carbons. Under this arrangement the 
revenues derived by Canadian River from the extrac¬ 
tion and sale of natural gasoline, which had thereto¬ 
fore been used to reduce the cost of gas purchased by 
Colorado from Canadian River, would be lost upon 
the consummation of the merger. The authorization 
for the merger was granted upon the express condi¬ 
tion (emphasis added) that whereas rights to liquid 
hydro-carbons in place were granted to the South¬ 
western Development Company and whereas Colorado 
was to receive 50% of the gross proceeds from the 
sale of certain liquid hydro-carbons and 15% of the 
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net revenue was to be received by Colorado from the 
hydro-carbons resulting from the operation of Fritch 
Natural Gas Plant of Texoma Natural Gas Company, 
that if the cost properly allocable to such hydro-car¬ 
bons exceeded the amounts payable to Colorado pur¬ 
suant to such transactions, then and in that case in 
any proceeding in which the effective or proposed 
rates of Colorado are under inquiry , such excess 
should not be considered as a cost of service to Colo - 
rado’s natural gas customers and consumers. The 
Commission determined that there was a loss from 
such operations, and deducted the amount it found as 
the loss from the cost of service.” P. 725. 

Earlier in the opinion the Court said: 

“The primary purpose of the Natural Gas Act was 
to protect the users of gas against exorbitant exac¬ 
tions at the hands of the natural gas companies, and, 
on the other hand, assure to them the right of a fair 
return from their operations.” P. 724. 

In other words, under the Act the Commission has the 
duty not only to see to it that exorbitant rates are not 
charged, but it also has the duty to assure to a natural 
gas company the right of a fair return from its opera¬ 
tions. 

In passing upon the question as to whether or not the 
Commission correctly eliminated the loss from these gaso¬ 
line operations from the cost of service, the Court said: 

“The gasoline operations were as much a part of 
Colorado’s business as any other operation. Save 
for the provision in the merger order hereinbefore 
italicized, the total costs of the operation of this de¬ 
partment would have of necessity been considered as 
a part of the total cost of service. The Commission 
seeks to justify its elimination of the loss from the 
cost of service under the provision in the merger 
order that such loss should not be taken into account 
in establishing new rates.” P. 726. 
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The Court then called attention to the fact that the 
basic principle running through all the decisions is that 
the deciding factor in a rate hearing is the end result 
Thereupon, the Court quotes from Colorado Interstate 
Gas Co. v. Federal Power Commission, 324 U. S. 581, 89 
Law Ed., 1206, as follows: 

“It is not the theory but the impact of the rate order 
which counts. If the total effect of the rate order 
cannot be said to be unjust and unreasonable, judicial 
inquiry * * * is at an end.” P. 726 and 727. 

Following the quotation, the Court in 209 Fed. 2d., 717 
comments: 

“Conversely, if the total overall effect of the rate 
order is to deprive the utility of the opportunity to 
earn a fair return, it cannot stand.” P. 727. 

The basic principles involved in the Commission’s elimi¬ 
nation from Colorado’s cost of service of the items above 
referred to are then disposed of by the Court in the 
following language: 

“It would seem that the elimination of the loss of the 
gasoline operations from the cost of service deprives 
Colorado of earning the fair rate of return to which 
it is entitled. It means that this loss must come 
out of the net profits of the stockholders notwith¬ 
standing that it is an element of cost of service. Nor 
is it an answer to say that this was a condition of 
the merger order and that, therefore, Colorado’s 
stockholders are bound and saddled with this loss. 
We are dealing here with a business affected with a 
public interest. Parties in such businesses are not 
free to contract as they choose. They are subject to 
regulation by proper Governmental authority. In 
the exercise of its jurisdiction, such authority must 
be fair, both to the public and to the utility. ^ It is the 
statutory duty of the Commission to establish on the 
one hand rates that are fair and just to the utility 
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and on the other hand to strike down rates that de¬ 
mand an unlawful and unreasonable exaction. A rate 
based upon the exclusion from the cost of service, no 
matter for what reason, of a substantial amount of 
admitted operative cost does not and cannot reach a 
just end result and may, therefore, not stand. 

"The provision in the merger order that such opera¬ 
tive costs as we are considering here should be elimi¬ 
nated from the cost of service base in subsequent 
rate hearings does not alter these basic principles. 
When that proceeding was before the Commission, it 
was its statutory duty to determine whether the plan 
was fair and just to Colorado's gas users . If it found 
that it might result in an unjust burden on them, it 
had power to disapprove it It could not predicate 
its approval thereof upon a condition which it could 
not adopt in a rate hearing and which would there¬ 
after deprive Colorado of the opportunity to earn a 
fair return upon its investment” (Emphasis added). 
P. 727. 

The Commission, being dissatisfied with this portion of 
the Court’s opinion, filed a petition to rehear, which was 
denied. We quote the following from the opinion on the 
rehearing: 

"But aside from that we think that in reviewing the 
Commission’s order we have inherent power to con¬ 
sider and correct manifest and substantial error ap¬ 
pearing in the record which leads to an unjust end 
result and deprives Colorado of the opportunity of 
earning that which the law says is its right, namely, 
a fair return on its investment .” (Emphasis added.) 
P. 732. 

A Z2% Bate of Return is Not a “Pair Bate of Return” 
and Does Not Provide for “Just and Reasonable 
Rates” as Provided by the Natural Gas Act 

Appendix “A” to this brief is a table which shows the 
effect on the rate of return of Petitioner if it is not per¬ 
mitted to include in its cost of service its liability for the 
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Tennessee Gross Receipts Tax. An examination of fhia 
table clearly shows that if such liability is not included in 
the cost of service, that Petitioner’s rate of return is 
only 3.2%. It will be noted from Exhibit 1 (App. 63A) 
that Petitioner’s outstanding mortgage bonds bear in¬ 
terest at 3.25% and its debentures carry interest at 4.50%. 
With such an interest cost, a 3.2% rate of return on the 
entire investment means a return of less than 3% on the 
book value of the Company’s common stock equity, which 
return is clearly confiscatory. 

We submit that never before has the Respondent in 
any rate proceeding, nor have the Courts in reviewing 
rate proceedings, approved a rate of return as low as 
3.2%. In fact the lowest rate of return allowed any nat¬ 
ural gas company of which we have knowledge is 5^%. 
We therefore respectfully submit that the Respondent’s 
Order of April 16, 1954, (App. 76A) constitutes a viola¬ 
tion of the Natural Gas Act, a denial of due process of 
law, a confiscation of the property rights of Petitioner, 
and denies the equal protection of the laws, contrary to 
the Fifth and Fourteenth Amendments to the Constitu¬ 
tion of the United States. 

CONCLUSION 

We earnestly insist that Respondent’s Order should be 
modified so as to permit it to continue in effect the rates 
set out in the Commission’s Order adopted June 16, 1954, 
and issued June 17, 1954, (App. 98A-100A) which rates 
are effective pending the outcome of this litigation and 
which Order was issued by the Respondent pursuant to 
the statement of the Court on June 11, 1954, after the 
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argument on Petitioner’s application for a stay of Re¬ 
spondent’s April 16 Order. Such rates are as follows: 


Demand, Charge 

First 36,800 Mcf per Month of Billing De¬ 
mand, $ per Mcf._ $2.20 

All excess Mcf per Month of Billing Demand, 

$ per Mcf._ 1.82 


Commodity Charge 

Cents per Mcf._ 15.6 


Respectfully submitted, 


Phil B. Whitaker 
1415 Hamilton National Bank Bldg. 
Chattanooga 2, Tennessee 
Attorney for Petitioner 

Of Counsel 

Whitaker, Hall & Hayhes 
1415 Hamilton National Bank Bldg. 

Chattanooga 2, Tennessee 
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APPENDIX A 


This table shows the effect on the rate of return of the 
applicant unless it is permitted to include in its cost of 
service its liability for the Tennessee Gross Reecipts Tax. 


TENNESSEE NATURAL GAS LINES, INC. 


• Table 1 

Cost of Service, Excluding Cost of Gas Purchased and Tennessee Gross 
Receipts Tax, Allocated to Sales to Nashville Gas Company in Exhibit 9 

Total Cost of Service to All Cost of Service, Excluding Cost 
^ Customers, Excluding Cost of Gas Purchased and Tennessee 

of Gas Purchased and Gross Receipts Tax Allocated 
Tennessee Gross Receipts Tax to Nashville Gas Company 

Cost Item Total Demand Commodity Demand Commodity Total 



(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

Transmission Expense 

$16,166 

$ 8,083 

$ 8,083 

$ 8,083 

$ 5,417 

$ 13,500 

gales Promotion Expense 

495 

— 

495 

— 

332 

332 

Adm. and Gen. Expense 

19,929 

9,668 

10,261 

9,668 

6,877 

16,545 

Depreciation 

30,543 

15,272 

15,272 

15,272 

10,235 

25,507 

Taxes—Federal Income 

32,278 

16,139 

16,139 

16,139 

10,816 

26,955 

Taxes—Other 

22,777 

11,389 

11,388 

11,389 

7,632 

19,021 

Return @ 6% 

68,457 

34,229 

34,228 

34,229 

22,940 

57,169 


$190,645 

$94,780 

$95,865 

$94,780 

$64,249 

$159,029 


► 

Note: Amounts in Column 4 are 100% of amounts in Column 2 
Amounts in Column 5 are 67.02% of amounts in Column S 




► 
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Table 2 

Comparison of Revenue, Allocated Costs, and Return on Sale to Nash - 
ville Gas Company If Tennessee Natural Gas Lines, Inc. Must Pay 
the Tennessee Gross Receipts Tax But Is Allowed Rates * 

Which Exclude Such Tax 


Item 

Revenue from Nashville Gas Company under which 
Excludes Tennessee Gross Receipts Tax 
Costs Allocated to Nashville Gas Company Sale 

(1) Operating Expenses, Depreciation, Taxes and 

Return 

(2) Cost of Gas Purchased 

(3) Tennessee Gross Receipts Tax 

Total Cost Allocated 

Net Revenues from Nashville Gas Company Sale (Return) 


Source Amount 


Exhibit 10 $2,265,053 

Table 1 159,029 

Exhibit 10 2,102,199 

Exhibit 10 30,456 

$2,234,515i 
$30,538 


Note: The above return of $30,538 is 53.4% of the $57,169 of return allocated to 
the Nashville Gas Company sale on a 6% return basis as shown in Table 1. 
Hence the return on such sale will be only 53.4% of 6% or 3.2% if 
Tennessee Natural Gas Lines, Inc. must pay the Tennessee Gross Receipts 
Tax but is not allowed to include such tax in its rate to Nashville Gas 
Company. « 
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COUNTERSTATEMENT OF QUESTION PRESENTED 

In a proceeding before the Federal Power Commission in¬ 
volving the rates and charges for the sale in interstate commerce 
of natural gas for resale by Petitioner, a “natural-gas com¬ 
pany” subject to the jurisdiction of the Commission, did the 
Commission properly exclude from the cost of service upon 
which just and reasonable rates are to be determined, the 
Tennessee Gross Receipts Tax which by its plain provisions 
was only applicable to persons engaged in the business of 
distributing gas in intrastate commerce, where (1) Petitioner 
is not engaged in any way in the distribution of natural gas 
in intrastate commerce, and (2) the only sale made by Pe¬ 
titioner in interstate commerce for resale is to its wholly owned 
subsidiary which distributes gas to the public and which also 
pays the Tennessee Gross Receipts Tax on the gas which it 
purchases from Petitioner? 

(i) 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12249 

Tennessee Natural Gas Lines, Inc., petitioner 

v. 

Federal Power Commission, respondent 

Tennessee Railroad and Public Utilities Commission, 
City of Nashville, intervenors 

PETITION TO REVIEW AN ORDER OF THE FEDERAL 
POWER COMMISSION 

COUNTERSTATEMENT OP THE CASE 


introduction 

Tennessee Natural Gas Lines, Inc. (Petitioner) seeks re¬ 
view under Section 19 (b) of the National Gas Act (Act) 1 of 
an order of the Federal Power Commission (Commission) is¬ 
sued April 16, 1954 (Jt. App. 75A-84A). By said order the 
Commission approved a settlement agreed upon by all parties 
in a pending rate increase proceeding before the Commission, 
but as to one issue, which was reserved for Commission de¬ 
termination, it found that the payment by Petitioner of the 
Tennessee Gross Receipts Tax was not a proper item of cost 
of service. 

Petitioner’s Operations .—Petitioner is a “natural-gas com¬ 
pany” under the Natural Gas Act, as the Commission has twice 

1 52 Stat. 821, 831; 15 U. S. C. 717, 717r. 

( 1 ) 
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determined. 2 It is engaged in the transportation of natural 
gas at high pressures in interstate commerce, and in the sale 
of such gas in interstate commerce for resale. The gas sold 
by Petitioner is transported by Tennessee Gas Transmission 
Company (Tennessee Gas Transmission) from the States of 
Texas and Louisiana at high pressures and flows from Ten¬ 
nessee Gas Transmission’s lines into and through Petitioner’s 
lines at the pressure supplied by Tennessee Gas Transmission, 
which varies from 475-625 pounds per square inch (Jt. App. 
52A, 58A). Petitioner transports, sells, and delivers this gas 
to its wholly-owned subsidiary, Nashville Gas Company 
(Nashville Gas) for distribution in the City of Nashville and 
environs. At the points of delivery to Nashville Gas, the 
pressure of the gas is reduced to distribution pressures (Jt. 
App. 60A). 

Petitioner operates under a certificate of public convenience 
and necessity issued by the Commission on December 29,1945, 
in Docket No. G-575 (4 F. P. C. 1127). The facilities con¬ 
structed under this certificate consisted of a 14-mile line of 8- 
inch diameter pipe extending from a point of connection in the 
State of Tennessee with the pipe lines of Tennessee Gas Trans¬ 
mission (Petitioner’s sole supplier of gas), to Petitioner’s city 
gate station (Bordeaux Station) on the outskirts of Nashville, 
Tennessee, where the pipe lines of Petitioner connect with the 
distribution facilities of Nashville Gas and where the gas is 
delivered and sold to Petitioner’s wholly owned subsidiary, 
Nashville Gas, for distribution within the city of Nashville. 

Thereafter, in 1950, Petitioner applied for and received from 
the Commission in Docket No. G-1381 (9 F. P. C. 912) a cer¬ 
tificate of public convenience and necessity authorizing the 
construction and operation of additional facilities to increase 
its delivery and sales capacity (Jt. App. 34A). These facilities 

*A “natural-gas company” is defined by Section 2 (6) of the Natural 
Gas Act as a “person engaged in the transportation of natural gas in inter¬ 
state commerce or the sale in interstate commerce of such gas for resale.” 

Petitioner was determined by the Commission to be a “natural-gas com¬ 
pany” in In the Matter of Teiutesxee Natural Gas Lines, Inc., and Tennessee 
Gas Transmission Company, Docket No. G-575, 4 F. P. C. 1127 (1945); and 
in In the Matter of Tennessee Natural Gas Lines, Inc., Docket No. G-1381, 
9 F. P. C. 912 (1950). 
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included an additional 10-inch parallel loop line from the 
connection with Tennessee Gas Transmission for a distance of 
approximately 8% miles, thence an additional 8-inch line ex¬ 
tending 11 y 2 miles to three town border stations for the de¬ 
livery and sale of gas to Nashville Gas for distribution in three 
towns in the environs of the city of Nashville. Additionally, 
a new town border station was constructed for delivery of 
additional volumes of gas to Nashville Gas for distribution in 
Nashville. Also, Petitioner constructed a meter station to 
effect delivery to a direct interruptible customer, DuPont Com¬ 
pany, on the outskirts of Nashville. At all metering stations 
the pressure of the gas is reduced by Petitioner for delivery to 
Nashville Gas and DuPont 3 (Jt. App. 60A). 

All gas sold by Petitioner to Nashville Gas moves at high 
pressures in a continuous and uninterrupted stream from points 
of production in Texas and Louisiana through the facilities 
of Tennessee Gas Transmission and the facilities of Petitioner. 
Only at the point of delivery by Petitioner to Nashville Gas 
where the gas enters the local distribution system is the pres¬ 
sure reduced. The sale by Tennessee Gas Transmission to 
Petitioner is a sale in interstate commerce for resale within the 
meaning of Section 1 (b) of the Natural Gas Act. Likewise 
the wholesale sale of the same gas by Petitioner to Nashville 
Gas for resale for public consumption in Nashville and en¬ 
virons is a sale in interstate commerce for resale under the 
Natural Gas Act. The sales by Nashville Gas to its customers, 
on the other hand, are not sales in interstate commerce but 
are intrastate sales by a distributing company subject to 
regulation by the Tennessee Railroad and Public Utilities 
Commission, and are exempt from Commission jurisdiction 
under Section 1 (b) of the Act.* 

’ The Commission has jurisdiction to fix the resale rates for the sale and 
delivery of pas to Nashville Gas (Pet. Br. 3). The sale to DuPont is not a 
sale for resale and the Commission has no jurisdiction over the rates at 
which the pas is sold, so that the questions presented in this case in no way 
involve this sale to DuPont. 

4 Section 1 (b) of the Act provides in part pertinent that “The provisions 
of this Act * * * shall not apply * * * to the local distribution of natural 
pas or to the facilities used for such distribution • • 

316379—54-2 
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Proceedings before the Commission .—This proceeding arose 
through the filing by Petitioner with the Commission on Au¬ 
gust 31, 1953, of revised tariff sheets to provide for an increase 
in the rates and charges for the gas sold to Nashville Gas for 
resale. Based on sales for the year ending June 30, 1953, 
the increase amounted to $226,683 per annum, or 11.1 per¬ 
cent over the then existing rates (Jt. App. 76A). After con¬ 
ferences looking to settlement of the case, agreement was 
reached by the parties 5 on all issues except as to the treatment 
of a Tennessee Gross Receipts Tax (Pet. Br. 4). The increase 
agreed to by all parties, without the Tennessee Gross Receipts 
Tax, was $159,141 (Jt. App. 61 A). The Tennessee Gross 
Receipts Tax applicable to sales for resale to Nashville Gas 
was agreed to be $30,456 (Jt. App. 66A). This is the amount 
in dispute in this proceeding (Jt. App. 61 A). There is no 
dispute among the parties as to the correctness of the dollar 
amounts involved. 

Upon motion, the Presiding Examiner certified the record 
to the Commission (1) for approval of the rate settlement, 
and (2) for decision on the issue respecting the Gross Receipts 
Tax item (Jt. App. 27A-33A, 62A). On April 16, 1954 (Jt. 
App. 76A-S4A) the Commission issued its order, the subject 
of this review proceeding, (1) approving the settlement and (2) 
finding and determining that on the record the Tennessee 
Gross Receipts Tax was not a proper item to be included in the 
cost of service to be recovered from Nashville Gas through 
rates to be established by the Commission (Jt. App. SOA). 

Petitioner’s application for rehearing was denied by order 
of the Commission issued May 27, 1954 (Jt. App. 96A). 
Thereafter, on June 1, 1954, Petitioner filed its petition for 
review in this Court. 

Proceedings before the Court. —In this Court, Petitioner 
requested a stay of the order of the Commission insofar as 
it required Petitioner to file new rate schedules embodying the 
rate increase of $159,141, which excluded the Tennessee Gross 
Receipts Tax. Following oral argument before the Court on 

8 Petitioner, Commission StafT, City of Nashville, and Railroad and Public 
Utilities Commission of Tennessee. The latter two are intervenors in this 
proceeding. 
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the question of the stay, and pursuant to the agreement of all 
parties, the Commission stayed said order pending the out¬ 
come of the review proceeding, and permitted Petitioner to 
file rates which would include the Tennessee Gross Receipts 
Tax, subject to refund of such additional charges if the 
Commission’s order under review is affirmed. 

STATUTE INVOLVED 

The Tennessee Gross Receipts Tax involved here (Section 
124S.126 of Williams Code of Tennessee) reads as follows: 

124S.126. Item G. Gas, water, electric power and 
light companies.—Each person engaged in the business 
of furnishing or distributing gas, water, or electric cur¬ 
rent, whether to dealer, consumer, municipality or other 
customer, shall, for the privilege of doing such business, 
pay to the state for state purposes an amount equal to 
three per cent (3%>) of the gross receipts derived from 
intrastate business in the state. Persons engaged in 
the business of manufacturing gas or of distributing 
manufactured gas or natural gas shall, in lieu of the 
foregoing, pay an amount equal to one and one-half 
percent (1 */•>%) of the gross receipts derived from intran¬ 
state business in this state, which payment shall be 
subject to the same provisions, restrictions and credits 
hereinafter provided in this item. 

This tax shall not apply to cities or other political 
subdivisions of the state owning and operating gas 
companies, water companies or power plants; nor shall 
it apply to any governmental agency of the United 
States. 

It is the intention of this item to levy a tax for the 
privilege of engaging in intrastate commerce carried on 
wholly within this state and not a part of interstate 
commerce . 

There shall be credited upon the tax hereby imposed 
any taxes paid by the owner of such business on any 
of the businesses named in the heading of this item 
under the Franchise Tax Law and under the Excise 
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Tax Law during the calendar year in which the tax 
hereby levied becomes due. [Emphasis supplied.] 

SUMMARY OF ARGUMENT 

The Commission was required by the proper execution of its 
functions under the Natural Gas Act to exclude from Peti¬ 
tioner’s cost of service taxes improperly paid by Petitioner 
under the Tennessee Gross Receipts Tax. In fixing just and 
reasonable rates of a natural-gas company subject to its juris¬ 
diction, the Commission is required to exclude from the com¬ 
pany’s cost of service unjustified or improper items of expense. 
The tax paid under the Tennessee statute is an improper item 
of expense, since, as appears from the face of the taxing statute, 
the tax is inapplicable to Petitioner. By the statute, the tax is 
levied upon “[PJersons engaged in the business of manufac¬ 
turing gas or of distributing manufactured gas or natural gas 
* * and the statute expressly declares that “It is the in¬ 
tention of this item to levy a tax for the privilege of engaging 
m intrastate commerce carried on wholly within this state and 
not a part of interstate commerce.” Petitioner does not come 
within any of these classes. Petitioner does not manufac¬ 
ture gas. Petitioner is not a distributor of manufactured or 
natural gas. And Petitioner’s transportation and sale of na¬ 
tural gas for resale is entirely in interstate commerce, as Peti¬ 
tioner admits and as the Commission has twice determined. 

Additionally, the Tennessee Supreme Court has ruled that 
this very statute does not apply to a company making sales of 
out-of-state gas for resale within Tennessee. Memphis Na¬ 
tural Gas Company v. McCanless (Gross Receipts Tax case), 
180 Tenn. 688,177 S. W. 2d 841 (1944), cert, denied, 323 U. S. 
785. The court there held that the statute was intended to 
apply to distributors of natural gas or those distributing na¬ 
tural gas in Tennessee, as distinguished from an interstate pipe¬ 
line transmission company making wholesale sales for resale 
to a distributor, since the sales of the former had been held to 
be intrastate, whereas those of the latter were viewed as inter¬ 
state; and the Tennessee legislature intended to preserve this 
distinction in the statute. 
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In view of these facts, it is clear that, as the Commission 

k found, Petitioner was remiss in failing to protest the tax and 
seek a judicial determination as to its liability for it, as per¬ 
mitted by Tennessee law. Since a natural-gas company is 
entitled to recover from the consumer, in addition to a fair 

► return, only those operating expenses reasonably and prudently 
incurred in rendering the public utility service, it follows that 
this was not an allowable item of cost. Accordingly, the Com¬ 
mission was required to disallow this expense, so that no im¬ 
proper cost would be passed on to the consumer in the form 
of increased rates. Instead, the burden of this unjustified 
expense, since paid gratuitously, must be borne by the share- 

* holders. 

Further in support of its exclusion from Petitioner’s cost of 
service of the tax paid under the Tennessee statute, the Com¬ 
mission disallowed the claimed expense on the ground that it 

► would impose on the rate payers in Nashville, Tennessee, an 
added tax and duplicate cost resulting from the ownership and 
operation of the pipeline by a separate corporate entity, and 
that this double exaction from the rate payers was contrary 
to the public interest. The interposition of Petitioner and its 
pipeline between Tennessee Gas Transmission, Petitioner’s 
supplier of gas, and Petitioner’s wholly owned subsidiary, 

► Nashville Gas, the distributing company supplying ultimate 
consumers in Nashville and environs, provides the basis for a 
double imposition of the tax—once on the receipts received 
by Petitioner from its wholly owned subsidiary Nashville Gas; 
and once again on the sales by Nashville Gas to the ultimate 
consumers in Nashville and environs. It is inequitable, con¬ 
trary to sound public utility regulations, and contrary to the 

r public interest, to require the consumers to pay the tax twice, 

, since the Gross Receipts Tax is by its very nature a tax on the 

business of distributing gas, and the very connotation of dis¬ 
tribution is the ultimate sale to the consumer. 

<, Moreover, although, contrary to Petitioner’s assumption the 

Commission did not place its reliance upon any condition in 
excluding the claimed cost, it was the envisage of just such a 
situation as that presented here which caused the Commission 
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to put Petitioner on notice in its certificate order initially 
authorizing Petitioner’s natural-gas service that such an item 
of cost “would not constitute a reasonable element in the cost 
of such gas to the consumer of Nashville, Tennessee.” 

Petitioner’s argument that the exclusion from its cost of 
sendee of the Tennessee Gross Receipts Tax contravenes the 
provisions of the Act requiring the Commission to allow “just 
and reasonable rates” since disallowance of this expense re¬ 
duces its rate of return to 3.2% instead of the 6% allowed, is 
premised on the conclusion that such costs were proper, which 
is the very question in issue. Although Petitioner’s figure of 
3.2% is in error and should be 4.29%, the error is immaterial 
since the principle in question is the real issue. Respondent 
shows that the costs were not proper (infra, pp. 9-16); that 
under the Act and judicial decisions, the Commission was re¬ 
quired to disallow such improper costs (infra, pp. 16-17); 
that the risk involved in the payment of improper costs must 
fall on the shareholder and not on the rate payer (infra, p. 17); 
and that with such costs properly excluded Petitioner’s rate of 
return is a full 6%. 

ARGUMENT 

L The Commission’s disallowance of taxes paid by Petitioner 
under the Tennessee Gross Receipts Tax was proper since 
the Tennessee statute by its express terms and as construed 
by the Tennessee court of highest jurisdiction is inapplicable 
to Petitioner’s interstate sales of natural gas to Nashville 
Gas for resale 

This case involves 830,456, which is the amount of tax paid 
by Petitioner under the Tennessee Gross Receipts Tax for the 
year 1953, on revenue received for gas sold by Petitioner to 
Nashville Gas.® The sole and only question presented is 
whether this amount and this tax is properly a part of the cost 
of service which Petitioner is entitled to recover through rates 
covering sales of natural gas to Nashville Gas. It is Respond¬ 
ent’s position that the Commission is required by the proper 
exercise of its functions in fixing just and reasonable rates under 

* The total Tennessee Gross Receipts Tax paid by Petitioner for the calen¬ 
dar year 1953, was $38,914. This includes $8,458 paid on sales to DuPont, 
which sales are not involved in this proceeding (see supra, p. 3). 
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the Natural Gas Act to exclude from the utility’s cost of service 
unjustified or improper items of expense; and that the pay¬ 
ment of the Tennessee Gross Receipts Tax is an unjustified 
and improper item of expense, since the statute by its express 
language, and as construed by the Tennessee court of highest 
jurisdiction, is inapplicable to interstate sales of natural gas by 
Petitioner. Furthermore, Petitioner failed to avail itself of 
established state procedures to definitely determine its tax 
liability under the statute in question. 

A. The Tennessee Tax Statute on its face and as construed by the Tennessee 
Supreme Court is inapplicable to Petitioner 

A mere reading of the Tennessee Gross Receipts Tax Act 
shows clearly on its face that it is inapplicable to Petitioner. 
The portion of the Tennessee statute under which Petitioner 
paid the tax provides as follows: 

Persons engaged in the business of manufacturing 
gas or of distributing manufactured gas or natural gas 
shall, in lieu of the foregoing, pay an amount equal to 
one and one-half percent (1 */£%) of the gross receipts 
derived from intrastate business in this state # * *. 

It is the intention of this item to levy a tax for the 
privilege of engaging in intrastate commerce carried on 
wholly within this state and not a part of interstate com - 
merce. [Emphasis supplied.] 

Petitioner does not come within any of the statutory classes 
on whom the tax is levied. Petitioner does not manufacture 
gas. Petitioner is not a distributor of manufactured or natural 
gas. 7 Petitioner’s transportation and sale of natural gas for 
resale is entirely in interstate commerce. 8 Federal Power Com¬ 
mission v. East Ohio Gas Co., 338 U. S. 464 (1950); Illinois 
Natural Gas Co. v. Central Illinois Public Service Co., et al., 
314 U. S. 498 (1942). In the latter case, the Supreme Court 
of the United States held that Illinois Natural Gas Company 
which received out-of-state natural gas and resold that gas at 

’As mentioned above, the rates and charges for gas sold for direct sale 
to DuPont, and not for resale, are not subject to the rate regulation of the 
Commission. 

*4 F. P. C. 1127 (1045) ; 9 F. P. C. 912 (1950). 
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wholesale for resale and for ultimate distribution and con¬ 
sumption within the same state was engaged in interstate com¬ 
merce. Not only is Petitioner admittedly a “natural-gas com¬ 
pany” engaged in the interstate transmission and sale of 
natural gas for resale, 9 but it is not engaged in the business of 
distributing gas in intrastate commerce, to which the statute 
specifically applies. 

Furthermore, the Tennessee Supreme Court has ruled that 
this very statute does not apply to a company engaged in 
making sales of out-of-state gas for resale within Tennessee. 
Memphis Natural Gas Company v. McCardess, 180 Tenn. 
688,177 S. W. 2d 841 (1944), cert, denied, 323 U. S. 785. The 
court there found (177 S. W. 2d at 842): 

The gas moves in a continuous flow from Louisiana 
to the points in Tennessee where the service pipes of 
the distributing agencies connect with the pipes of the 
complainant [the “natural-gas company”]. Pressure 
is reduced at those points and the gas entering the 
service pipes of the other concern is measured at such 
places. The distributing agencies pay the complainant 
for the gas taken by them at these various connections 
and the complainant has nothing to do with the distri¬ 
bution and sale of the gas by such agencies. 

Upon these facts we do not think it can be said that 
the complainant is distributing natural gas or is a 
distributor of natural gas in Tennessee. The Supreme 
Court of the United States has had frequent occasion in 
recent years to consider the tax liability to the differ¬ 
ent States of those engaged in the transmission and dis¬ 
tribution of natural gas. In general, under the decisions 
of that Court, the transmission of natural gas from one 
State to another and its sale at wholesale at the State 
of destination has been held to be interstate commerce 
upon which the States could lay no burden. If the inter¬ 
state carrier, however, undertook in the State of desti¬ 
nation to distribute and sell the gas at retail, the latter 
activity w’as said to be local in its nature and not pro- 

• “Tennessee Natural Gas Lines, Inc. does not own or operate any system 
for the distribution of gas” (Jt. App. 42A). 
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tec ted as interstate commerce. Of course a service 
company which took the gas from the pipes of the inter¬ 
state carrier and sold and distributed the same was liable 
to State taxation and regulation. 

The situation with which we are here concerned is identical 
with that which -was before the Supreme Court of Tennessee 
in the McCanless case. Here as there the natural gas moves at 
high pressure from the Gulf Coast area of the United States 
across state lines into Tennessee. There the interstate pipe¬ 
lines were under one ownership. Here there is divided owner¬ 
ship (Tennessee Gas Transmission and Petitioner) but the 
movement is in one continuous stream at high transmission 
pressures. In both instances the sale and delivery at the 
point where the interstate transmission lines connect with the 
distribution lines the transmission pressure is reduced to dis¬ 
tribution pressure. Only at this point does distribution begin. 
In this case Nashville Gas is the distributor. Petitioner is 
not a distributor and is not liable for the Tennessee Gross 
Receipts Tax under the decision of the Supreme Court of 
Tennessee in the McCanless case. 

The problem here is not whether the State of Tennessee has 
the power to tax the gross receipts of Petitioner, as Petitioner 
apparently believes (Pet. Br. 19). 10 The issue is far simpler. 
It is concerned with the question whether Petitioner comes 
within the express ambit of the Tennessee Gross Receipts Tax, 
as intended by the Tennessee legislature. As the Memphis 
Natural Gas Company v. McCanless opinion of the Supreme 
Court of Tennessee recognizes, long before the Gross Receipts 
Tax was enacted in 1939, the distinction between interstate 
wholesale sales or interstate sales for resale and intrastate dis¬ 
tribution sales was well known and understood. McCanless 
(Gross Receipts Tax case), 177 S. W. 2d at 843. 11 The lead- 

14 See Memphis Natural Gas Co. v. McCanless (Excise Tax case) 180 
Tenn. 695, 177 S. W. 2d 843 (1944), upholding the right of the State to 
assess an excise tax on interstate natural-gas companies on business done 
within the State. The taxes paid by Petitioner under the excise tax statute 
have been included in Petitioner’s cost of service without question (Jt. 
App. 64A). 

“There are two cases decided the same day by the Supreme Court of 
Tennessee: (1) Memphis Natural Gas Company v. McCanless (Gross Be- 
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ing cases 12 dealing with the inability of states to regulate whole¬ 
sale sales for resale cited in the McCartless (Gross Receipt Tax 
case) opinion were the self-same cases relied on by Congress 
in its determination to fill the “gap” which existed respecting 
the interstate transmission and wholesale sale of natural gas 
by the enactment of the Natural Gas Act. 13 And the Ten¬ 
nessee legislature was aware of these leading cases, as the court 
mentions, in passing the gross receipts tax. Thus, the im¬ 
portant matter here is not whether Tennessee may regulate or 
tax such sales for resale under the commerce clause of the 
Constitution, but the fact that, as the Tennessee Supreme 
Court has already recognized, the United States Supreme 
Court cases on state regulatory jurisdiction made plain the 
distinction in operations between interstate transmission and 
sales for resale, on the one hand, and intrastate distribution on 
the other, so that the words in the Tennessee Gross Receipts 
Act “persons engaged in the business of * * * distributing 
* * * natural gas” in intrastate commerce had a well-defined 
and unambiguous meaning. This was clearly expressed in the 
court’s opinion in the McCanless case, 177 S. W. 2d at $43: 

These decisions were familiar. It was understood from 
them that the transportation of natural gas from another 
State and its sale at the carrier’s pipe to another w T as 
interstate commerce. But that the distribution of gas 
through service pipes in a particular locality and sale 
at the burner tips was intrastate commerce. That dis¬ 
tributing the commodity was a local activity. It was 
well understood what the term distributor meant and 
we do not think that the complainant here was a dis- 

ceipts Tax case) 177 S. W. 2d 841; (2) Memphis Natural Gas Company v. 
McCanless (Excise Tax case) 177 S. W. 2d 843. 

a Public Utilities Commission v. London, 249 U. S. 236; Missouri v. Kansas 
Natural Gas Co., 265 U. S. 298 (1924); Public Utilities Commission v. At¬ 
tleboro Steam d Electric Co., 273 U. S. 83 (1927). In discussing these 
earUer cases in the East Ohio case, supra, the Court concluded (338 U. S. 
at 470): 

“Thus, when the Natural Gas Act was passed [1938] this Court’s decisions 
had already resulted in a sharp cleavage between local distribution fa¬ 
cilities and high-pressure pipe lines serving those facilities.” 

u Phillips Petroleum Company v. Wisconsin, 347 U. S. 672, 682-6S4; cf. 
Federal Power Commission v. East Ohio Gas Company, 338 U. S. 464, 469-474. 
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tributor or was distributing natural gas in the sense of 
the statute * * *. [Emphasis supplied.] 

The Tennessee court also held that under the Tennessee 
statute payment of the tax by the distributing company part 
of a distributing company-transmission company joint enter¬ 
prise engaged in supplying gas to local consumers satisfies all 
liability for the tax by both parts of the enterprise. Earlier 
mentioning in its opinion that the municipally-owned dis¬ 
tributing company serving Memphis and vicinity had formerly 
constituted a privately-owned corporation called the Memphis 
Power and Light Company and had engaged with Memphis 
Natural in the “joint enterprise of distributing natural gas” 
(pp. 842,843), the court held (p. 843): 

We do not think there is any liability on the part of 
the complainant [Memphis Natural] for the gross re¬ 
ceipts tax during the time in which gas was being dis¬ 
tributed as a joint enterprise by complainant and 
Memphis Power and Light Company. It appears that 
the tax was paid during those years by Memphis Power 
and Light Company and the enterprise being joint, a 
sort of partnership, only one tax was due. Only a 
single tax on the utility pursuing the activity. [Em¬ 
phasis supplied.] 

The construction of a state statute by the highest court of 
the state is binding as to its proper interpretation on the fed¬ 
eral courts. 14 Respondent submits that the construction of the 
Tennessee statute by the Tennessee court of highest jurisdic¬ 
tion requires the conclusion that Petitoner is not liable for 
the Tennessee Gross Receipts tax. It follows that this is not an 
item of “cost” to Petitioner as a “natural-gas company” in 
supplying natural gas to Nashville Gas for sale and distribu¬ 
tion in the city of Nashville and environs. It follows further 
that the Commission properly excluded this claimed cost in 
determining Petitioner’s cost of service on which just and rea¬ 
sonable rates are based. 

14 Standard Oil Co. v. New Jersey, 341 U. S. 428, 433 (1951) ; Beal v. Mis¬ 
souri Pacific R. Co., 312 U. S. 45, 50 (1941). 
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Petitioner itself recognizes the force of the McCardess deci¬ 
sion on its liability under the Gross Receipts Tax law. It 
itself in a letter to the Attorney General of Tennessee con¬ 
tended that it was not a distributor of natural gas and was not 
engaged in distributing natural gas in intrastate commerce “as 
such terms are used in the statute” (Pet. Br. 6). Petitioner’s 
sole excuse in paying the Gross Receipts Tax is that it was 
“forced” to pay this tax (Pet. Br. S) “under compulsion” (Pet. * 

Br. 13). The evidence in this record is that Petitioner is no 
more “forced” or “under no more complusion” to pay this tax 
than is any taxpayer called upon to pay a tax for which it is 
not liable under a taxing statute. In the generic sense used < 

by Petitioner, all taxes are “forced” and paid “under com¬ 
pulsion” so long as the tax statutes contain penalties for failure 
to pay the tax. The fact is that the tax statutes in Tennessee, 
as admitted by Petitioner, provide a remedy for the recovery 
of taxes illegally exacted and improperly assessed, and Peti¬ 
tioner has never availed itself of that remedy (Pet. Br. 8). 

The only excuse which can be gleaned from the record for « 

Petitioner s payment of the Tennessee Gross Receipts Tax is 
an exchange of correspondence with the Attorney General of 
the State in January 194S (Jt. App. 41A-51A). The attorney 
for Petitioner wrote to the Attorney General making the same 
contentions which are applicable here, citing from the 
McCartless case the same quotations hereinbefore recited in 
support of our position and insisting that Petitioner was not 4 

engaged in the distribution of natural gas; that it was not en¬ 
gaged in intrastate commerce; and that the payment of the tax 
by its wholly owned subsidiary Nashville Gas “results in 
double taxation upon the distribution of gas to the city of i 

Nashville, which was not intended by the statute” (Jt. App. 

43A). The Attorney General replied that he was unable to 
agree with the conclusions of Petitioner’s attorney. We do not 
propose to discuss the contentions of the Attorney General. 15 

“For instance, the Attorney General’s attempt to distinguish the Me- > 

Canless case from the instant case on the ground that Memphis Natural 
transported the gas from Louisiana to Tennessee, is completely answered v 

by the East Ohio and Illinois Natural cases, supra, p. 9. In addition, we 
have made it plain that the power of the state to tax Petitioner despite the 
commerce clause is not in issue, and that Memphis Natural Gas Co. v. 
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They are plainly refuted by the wording of the statute in ques¬ 
tion and the McCardess cases. Aside from alleged negotiations 
with the Attorney General, the nature of which is not shown by 
the record (Jt. App. 55A), the only apparent basis for the pay¬ 
ment of the tax by Petitioner is the acceptance by Petitioner of 
the letter of reply from the Attorney General as finally deter¬ 
minative of its liability for the Gross Receipts Tax (Pet. Br. 
17). The plain fact is that the determination or decision of the 
Attorney General, contrary to the plain law in the case and 
contrary to the contentions advanced by Petitioner to the 
Attorney General, has never been contested (Jt. App. 54 A- 
55A), although Petitioner admits that an adequate remedy 
exists to contest the Attorney General’s determination (Pet. 
Br. 17). 16 

In these circumstances, the Commission was entirely justified 
in concluding that Petitioner “has been remiss in failing to 
contest the matter in the appropriate courts” and disallowing 
this item of claimed cost to Petitioner (Jt. App. 79A). We do 
not intimate that every tax must be litigated by the utility in 
order to be allowed in the cost of service. As indicated herein¬ 
before, all taxes, including federal income taxes, were allowed 
in the cost of service (Jt. App. 64A). The important point 
here is that the company was not ignorant of the fact that it 
was not liable for the Gross Receipts Tax; that it made the same 
contentions, citing the same cases as we do here; and yet for 
reasons best known to it, submitted to the demands of the tax¬ 
ing authorities. The facts and applicable conclusions of law 
based on those facts make it abundantly clear that the Com- 

McCanless, 177 S. W. 2d S43 (the Excise Tax case) is the case upholding 
the right of the State of Tennessee even under the commerce clause to 
levy an excise tax on interstate companies on business done within the 
state, whereas Memphis natural Gas Co. v. McCanless, 177 S. W. 2d 841 
(the Gross Receipts Tax case) determines the narrow issue of the mean¬ 
ing of “distribution” and “interstate commerce” under the Gross Receipts 
Tax Statute, which is altogether another and different levy from the excise 
tax considered in 177 S. W. 2d 843. 

“Petitioner contends that Respondent “apparently felt that its own 
construction of the Tennessee taxing statute carried far greater weight 
than did the opinion of the Attorney General” (Pet. Br. 18). This con¬ 
tention is erroneous. Respondent merely applied the clear language of 
the statute and the decision of the Tennessee court of highest Jurisdiction 
to the facts presented. 
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mission’s determination that Petitioner was remiss in paying 
the tax in question and that the tax is not a proper and reason¬ 
able item in Petitioner’s cost of service, was correct. State 
Corporation Commission of Kansas v. Federal Power Commis¬ 
sion, 206 F. 2d 690 (C. A. 8, 1953), cert, denied, 346 U. S. 922; 
Colorado Interstate Gas Company v. Federal Power Commis¬ 
sion, 209 F. 2d 717 (C. A. 10, 1953). The only costs which a 
regulated utility is entitled to recover from the consumer are 
those reasonably and prudently incurred. Petitioner has not 
met that standard. 

B. In fixing just and reasonable rates, the Commission must disallow 

unreasonable and improper costs 

All rates and charges in connection with the transportation 
or sale of natural gas subject to the jurisdiction of the Com¬ 
mission must be “just and reasonable,” and any rate or charge 
which is not just and reasonable is unlawful (Section 4 (a)). 
And constitutional requirements are no more exacting than the 
standards of the Act. Federal Power Commission v. Hope 
Natural Gas Company, 320 U. S. 591, 607 (1944). Under 
principles of public utility regulation long recognized and ap¬ 
plied by the Commission in determining just and reasonable 
rates, and approved by the courts, a natural-gas company is 
entitled to recover from the consumer, in addition to a fair 
return, only those operating expenses reasonably and prudently 
incurred in rendering the public utility service. Federal Power 
Commission v. Natural Gas Pipeline Company, 315 U. S. 574 
(1942); cf. West Ohio Gas Co. v. Public Utilities Commission , 
294 U. S. 63, 68 (1935). By the same token, the Commission 
may not permit the recovery of expenditures which are not 
reasonable and prudent. 17 Thus the Commission has the duty 
to disallow costs arising from payment by the utility of taxes 

* Niagara Mohawk Power Corp. v. Federal Power Commission, 209 F. 2d 
814 (1954); Pennsylvania Water d Power Co. v. Federal Power Commission, 
89 App. D. C. 235, 248,193 F. 2d 230, 243 (1951) ; Safe Harbor Water Corp. v. 
Federal Power Commission, 179 F. 2d 179, 199-200 (C. A. 3, 1949), cert, 
denied, 339 U. S. 957; Pennsylvania Power d Light Company v. Federal 
Power Commission, 139 F. 2d 445 (C. A. 3,1943); Re Mississippi River Fuel 
Corp., 4 F. P. C. 340, 347, affirmed on this issue, sub. nom., Mississippi River 
Fuel Corp. v. Federal Power Commission, 82 App. D. C. 208, 224-225, 163 F. 
2d 433, Pittsburgh v. Pittsburgh d West Virginia Oas Co., 8 F. P. C. 262, 270. 
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under an invalid or inapplicable tax statute. Lincoln Gas & 
Electric Light Co. v. City of Lincoln, 182 F. 926 (Cir. Ct. D. 
Nebraska, Lincoln Division, 1909), reversed on different 
grounds while upholding the exclusion of taxes under the in¬ 
valid ordinance, 250 U. S. 256, 267; Cities Service Gas Co. v. 
F. P. C., 155 F. 2d 694, 704 (C. A. 10, 1946), cert, denied, 329 
U. S. 773; Logansport v. P. S. C. Ind., 202 Ind. 523, 177 N. E. 
249,257 (S. Ct. Ind., 1931); Charleston v. Public Service Com¬ 
mission, 95 W. Va. 91,120 S. E. 398, 412 (S. Ct. of App. of W. 
Va., 1923); Arkansas-Louisiana Gas Co. v. City of Texarkana, 
17 F. Supp. 447, affirmed, 96 F. 2d 179 (Dist. Ct. W. D. Ark., 
Texarkana Div., 1936), cert, denied, 305 U. S. 606. 

Moreover, when a utility pays unreasonable, excessive or im¬ 
proper costs, such as costs resulting from the payment of taxes 
under invalid or inapplicable tax statutes, the Commission must 
disallow all such expense so that no improper costs may be 
passed on to the consumer in the form of increased rates. In¬ 
stead, the burden of such unjustified expense, if paid, must 
be borne by the shareholders. Chicago Railway Co. v. Well¬ 
man, 143 U. S. 339, 345-346 (1892); cf. West Ohio Gas Co. v. 
P. U. C., 294 U. S. 62, 72; Charleston v. Public Service Com¬ 
mission, 120 S. E. 398 (1923); Re Rates & Rate Structure, 1 
P. U. R. (N. S.) 113 (N. Y.„ 1933); Re Rochester Gas & Elec¬ 
tric Corporation, 4 P. U. R. (N. S.) 513, 522 (N. Y., 1933); 
Re Westchester Lighting Company, 15 P. U. R. (N. S.) 299, 
316 (N. Y., 1936); Re Brooklyn Borough Gas Company, 21 
P. U. R. (N. S.) 353 (N. Y., 1937). 

No one can rightfully dispute these fundamental and ele¬ 
mentary principles of rate making. Petitioner is excluded from 
the applicability of the Tennessee Gross Receipts Tax by its 
clear and explicit terms. Furthermore, Petitioner has been 
derelict in failing to assert its rights under the tax law and the 
expense resulting from the improper payment of any such tax 
may not be recouped from ultimate consumers in Nashville 
and environs through increased rates. 
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II. Payment by Petitioner of the Tennessee Gross Receipts 
Tax constitutes an unwarranted double exaction from the 
rate payers contrary to the public interest 

In addition to its finding that Petitioner failed to act reason¬ 
ably and prudently, the Commission made a further finding in 
support of its conclusion that the payment of the Tennessee 
Gross Receipts Tax is not a proper part of the cost of service 
to be exacted from rate payers. As a matter of sound public 
utility practice and regulation, the Commission excluded the 
claimed expense on the ground that it constituted a double 
tax exaction from the rate payers and was thus contrary to the 
public interest (Jt. App. 79A-S0A). The record is clear that 
the interposition of Petitioner and its pipelines between the 
source of gas for Nashville, that is between the pipelines of 
Tennessee Gas Transmission Company, and the distribution 
facilities in Nashville owned and operated by Nashville Gas 
Company, provided the basis for a double imposition of the 
Gross Receipts Tax—once, on the receipts received by Peti¬ 
tioner from Nashville Gas for the sale of the gas to Nashville 
Gas and, secondly, on the recipts received by Nashville Gas 
from the sale of the same gas to the ultimate consumers in Nash¬ 
ville. To allow this item as expense in Petitioner’s cost of 
service means that the tax would be collected in the rates paid 
by Nashville Gas, 18 and Nashville Gas would in turn include 
the tax thus paid in its cost of service to be recouped from 
the ultimate rate payers in Nashville as well as the amount of 
the Gross Receipts Tax computed on its own receipts 19 which 
it must rightfully pay. Petitioner itself recognized this in¬ 
equity in its letter to the Attorney General where Petitioner 
said (Jt. App. 43A): “Payment of the tax by Tennessee Na¬ 
tural Gas Lines, Inc., in addition to payment of the tax by its 

“The sole difference between the rate fixed by the Commission in the 
order under review and that contended for by Petitioner is made up entirely 
by the amount of the Gross Receipts Tax which Petitioner has been paying 
(Jt. App. 5A). 

“Of the total Gross Receipts Tax of $38,914 paid by Petitioner in 1953, 
$30,456 is directly attributable to the sale for resale to Nashville Gas and 
the balance to the sale to DuPont. There is no double taxation of the 
Gross Receipts Tax so far as the DuPont sale is concerned since that is a 
direct sale to DuPont which consumes the gas in its industrial plant. 
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wholly owned subsidiary, Nashville Gas and Heating Com¬ 
pany, results in double taxation upon the distribution of gas 
to the City of Nashville, which was not intended by the 
statute.” Since the Gross Receipts Tax is by its very nature a 
tax on the business of distributing gas, it is inequitable that the 
consumers should be called upon to pay the tax twice, for the 
very connotation of distribution means the ultimate sale to the 
ultimate consumer. 

Petitioner admits that but for its interposition between Ten¬ 
nessee Gas Transmission Company and Nashville Gas Com¬ 
pany only one Gross Receipts Tax would be involved (Jt. 
App. 55A-57A). And it was the envisage of just such a situa¬ 
tion as this which caused the Commission to put Petitioner on 
notice that such an item of cost “would not constitute a.reason- 
able element in the cost of such gas to the consumers of 
Nashville, Tennessee,” Re Tennessee Natural Gas Lines, Inc., 
et al., 4 F. P. C. 1127, 1129, when the Commission initially 
issued its certificate of public convenience and necessity to 
Petitioner. In issuing that certificate the Commission found 
that the fact that ownership and operation of the line between 
Tennessee Gas Transmission and Nashville Gas by someone 
other than Tennessee Gas or Nashville Gas would result in 
some excessive costs which because of their nature should not 
be borne by the ultimate consumers of gas in Nashville. The 
pertinent provision of the Commission order after making the 
foregoing finding reads as follows (4 F. P. C. 1127, 1129): 

(A) A certificate of public convenience and necessity 
be and it is hereby issued authorizing the construction 
and operation by the applicant of the proposed facilities 
referred to in paragraph (a) (1), above, and more fully 
described in the application in this proceeding for the 
transportation of natural gas therein set forth subject 
to the jurisdiction of the Commission upon the terms 
and conditions of this order, provided, that the rates 
and charges of applicant for sale of gas to Nashville Gas 
shall be approved in advance by this Commission and 
shall not include costs other than are found to be just 
and reasonable; 
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The Gross Receipts Tax here involved is peculiarly and 
particularly just such a type of excessive cost which would 
not be encountered if either Tennessee Gas Transmission or 
Nashville Gas owned and operated the connecting stub line. 20 
And in the order under review the Commission expressly found 
that such a double tax was just the kind of cost envisaged in its 
certificate order to be excluded from the cost of service. The 
Commission there found (Jt. App. 79A-80A) that: 

[T]o permit the tax to be included in Tennessee Natu¬ 
ral’s cost of service would impose on gas consumers in 
the city of Nashville an added tax and duplicate cost 
resulting solely from the ownership and operation of the 
pipeline by a separate corporate entity. * * * we find 
that this is contrary to the public interest. [Emphasis 
supplied.] 

In these circumstances it is not correct to say, as Petitioner 
contends (Pet. Br. 24) that, “Whoever had built the line, it 
is perfectly apparent that the costs incident thereto would 
have been allowed in that company’s rate base.” For, although 
the Commission has included in the allowed cost of service 
all proper costs of the line, it has excluded the additional 
cost of the Gross Receipts Tax resulting from the dual 
ownership of the connecting line which would not be incurred 
but for Petitioner’s operation and ownership of the line. And 
this was proper, since if either Nashville Gas or Tennessee Gas 
Transmission Company had built the line, on Petitioner’s 
assumption (Pet. Br. 24), the additional Gross Receipts Tax 
would not have been incurred and, therefore, would not be part 
of the cost of service, according to Petitioner’s own admission 
(Jt. App. 57A). 

The exclusion of the Gross Receipts Tax is proper, therefore, 
not only because it is inapplicable to Petitioner, but because 
there was substantial evidence warranting the Commission’s 

* In Memphis Natural Gas Co. v. McCanless (Gross Receipts Tax case), 
supra, the Court concluded its opinion with the statement: “It appears that 
the tax was paid during those years by Memphis Power and Light Company 
and the enterprise being joint, a sort of partnership, only one tax was due. 
Only a single tax on the entity pursuing the activity.” 
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finding that the inclusion of this item would result in a double 
cost to the consumers which arises solely from the ownership 
and operation of the connecting line by Petitioner and resell¬ 
ing the gas to its wholly owned subsidiary. 

Petitioner contends that the exclusion of the Gross Receipts 
Tax from its cost of service results in reducing its rate of return 
to 3.2%, instead of the 6% allowed (Pet. Br. 28), and that this 
contravenes the provisions of the Act requiring the Commission 
to allow “just and reasonable” rates. The computation made 
by Petitioner in the appendix to its brief (Pet. Br. 31-32) is 
not accurate. The correct return on Petitioner’s assumption 
would be 4.29%. But aside from Petitioner’s miscalculation 
of the resulting rate of return to it, what is important is that 
Petitioner misconstrues the principles of rate regulation in¬ 
volved in the exclusion of the Gross Receipts Tax from the cost 
of service. If the claimed costs were improper, as we have 
shown, there is absolutely no justification for including such 
tax as expense in the cost of service. Thus, Petitioner’s argu¬ 
ment is premised on the assumption that the costs were proper, 
which is the very question in issue. As to this question, re¬ 
spondent submits that the costs were not proper and for this 
reason the Commission correctly excluded them. With such 
costs excluded Petitioner’s rate of return is a full 6%. 

Nor is there equity in Petitioner’s offer to now contest the 
Tennessee Gross Receipts Tax but to collect the tax from the 
ratepayers in the interim with an offer to refund the tax if it is 
successful. Petitioner had the duty and the responsibility to 
contest that tax six or seven years ago when it first paid the 
tax (Jt. App. 60A, 78A). The State of Tennessee then as now 
provided protective statutes to enable taxpayers to test the 
legality of any tax which the taxpayer might question. There 
is no justifiable reason for shifting the burden of Petitioner’s 
delay in testing the applicability of the Tennessee Gross Re¬ 
ceipts Tax so that consumers of natural gas in Nashville will 
continue to pay an improper tax while Petitioner belatedly 
pursues what now it recognizes as its responsibility to test the 
applicability of the tax in the proper Tennessee courts. 
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CONCLUSION 

The Commission’s determination that the Tennessee Gross 
Receipts Tax is not a proper item of cost upon which to base 
just and reasonable rates is supported by the plain and un¬ 
ambiguous language of the Tennessee statute, as judicially in¬ 
terpreted by the highest court of the State. Petitioner has 
been remiss in not asserting its known rights and contesting 
the tax. Further, the allowance of this improper tax in Peti¬ 
tioner’s cost of service would result in a double tax imposition 
on the rate payers. Accordingly, the Commission’s order 
under review disallowing the Tennessee Gross Receipts Tax, 
should be affirmed. 

Respectfully submitted. 
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No. 12,249 


In The 

United States Court of Appeals 

For the District of Columbia Circuit 


Tennessee Natural Gas Lines, Inc., Petitioner , 


vs. 

Federal Power Commission, Respondent , and, 
Tennessee Railroad and Public Utilities 
Commission, and The City of Nashville, 

Intervenors . 


BRIEF OF THE CITY OF NASHVILLE, 
AN INTERVENOR 


STATEMENT OF QUESTIONS PRESENTED 

The statement of questions presented is accurately 
set forth in the brief of the petitioner, and same need 
not be reiterated herein. Neither is there a need for 
a counter-statement. 


SUMMARY OF ARGUMENT 
Contention No. 1 

Beginning shortly after its incorporation in 1948 
the petitioner has voluntarily paid to the State of Ten¬ 
nessee an annual gross receipts tax. Petitioner ex¬ 
perienced doubt as to the validity of this tax, but 
has failed, and/or, neglected to pursue its only course 
of action to receive a legal determination of its valid¬ 
ity, i.e., pay said tax under protest and then resort to 
the Courts of the State of Tennessee for said legal de¬ 
termination. It is incumbent upon petitioner, as a 
public utility corporation, to exhaust all remedies af¬ 
forded it by law, in order to provide a more economical 
operation, and thereby save the rate payers as much 
as possible. By the failure, and/or, neglect of peti¬ 
tioner, to pursue its legal remedies, it has demonstrated 
a lack of managerial prudence consistent with that re¬ 
quired of a public utility corporation. Petitioner, 
therefore, cannot be heard to have this amount com¬ 
puted within its cost of service. 

Contention No. 2 

The petitioner owns all of the capital stock of its 
subsidiary the Nashville Gas Company. Petitioner 
transports gas from the lines of its furnisher and de¬ 
livers said gas to its subsidiary for distribution to the 
rate payers of the City of Nashville. Petitioner and 
its subsidiary, due to the dual corporate entity created, 
both pay a gross receipts tax on the identical gas, for 
an identical period of time. If the parent and sub¬ 
sidiary merged there would be paid only one gross re- 
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ceipts tax on said gas. Therefore, due to a lack of 
managerial prudence consistent with that required of 
public utility corporations, petitioner creates an undue 
burden on the rate payers of the City of Nashville, 
which cannot be allowed to exist, as this end result 
is contrary to the dictates of the Natural Gas Act, 
which was conceived for the express purpose of pro¬ 
tection of rate payers from exploitation at the hands 
of natural gas corporations. 

This intervenor cares not that the dual entity is con- 
tined for reasons of gain, and/or, benefit to individuals 
that serve as officers of both corporations, but said 
dual entity must be managed and conducted in such 
a manner as not to be oppressive as to the rate payers 
of said City of Nashville. 


:s 


ARGUMENT 


Contention No. 1 

It is generally accepted by all courts that any valid 
legal tax imposed upon a public utility may be con¬ 
sidered as a part of said utilities cost of service and 
included within same for rate fixing purposes, Lincoln 
Gas and Electric Company vs. Lincoln , 182 Federal 
Reporter 926. 

It is also generally accepted and recognized that the 
burden of proof is upon the public utility company and 
it must show’ the propriety of a rate increase and all 
integral inclusions and exclusions in its cost of service 
that might substantiate said increase “ re Citizens Util¬ 
ities Company of California (1953), 1 PUR 3rd. 244. 

In view of the above recognized law we must now’ 
look to the record in this cause in an attempt to de¬ 
termine if, first of all, the Tennessee gross receipts 
tax is a legal and valid tax as assessed against peti¬ 
tioner, and secondly, what if anything has been done 
by petitioner to either (a) determine the legality of 
this tax or, (b) to relieve itself or attempt to relieve 
itself of this tax if it doubts its validity or if it will be 
to the best interest of the rate payers to have such a 
determination. Also it is important that we look to 
the record in an attempt to determine if petitioner 
has carried the necessary burden of proof in substan¬ 
tiating the inclusion of the amount paid as gross re¬ 
ceipts tax in its cost of service in this cause. 

Petitioner at page 13 of its brief and under the para- 
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graph entitled Summary of Argument sets out that 
“since the year 1948, petitioner has paid to the State 
of Tennessee the gross receipts tax under compulsion 
and to avoid a levy upon its property’’. An examina¬ 
tion of the record contained within the joint appendix 
fails wholly to show that any such evidence was pro¬ 
duced at the hearing of this cause. In other words 
there was absolutely no compulsion on the part of pe¬ 
titioner shown at the hearing of this cause insofar as 
the payment of this tax is concerned. 

It does appear that petitioner, through its duly 
elected officials, did carry on some correspondence with 
the tax collecting officials of the State of Tennessee 
and also held one or two conferences in regard to pe¬ 
titioner’s liability for this tax, (app. 53A et seq). In¬ 
sofar as these conferences are concerned Mr. Thomas 
Goodloe testified on the behalf of petitioner as its only 
witness to said conferences, that he only attended one 
such conference in an effort to have petitioner relieved 
from the payment of said tax, (app. 54A). Also it is 
shown by the testimony of Mr. Goodloe that the de¬ 
termination on the part of the Attorney General of the 
State of Tennessee in regard to petitioner’s liability for 
said tax has never been contested by any court action, 
which of course means that said tax has not been paid 
under protest and then suit filed in the appropriate 
Tennessee court to recover said taxation and secure 
a judicial decree or judgment as to the absolute lia¬ 
bility of petitioner to pay said tax, (app. 54A-55A). 

It is also conclusively shown that Tennessee Nat¬ 
ural, within the terms generally accepted in the indus¬ 
try is a “transmission pipe line company” as opposed 
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to a ‘‘distribution company”, and that the distribution 
company in this system is the subsidiary, the Nashville 
Gas Company, (app. 59A). 

The deciding case in this matter is that of Memphis 
Natural Gas Company vs. McCanless, (Gross Receipts 
Tax case) 180 Tenn. 688, 177 S.W. (2nd) 841, de¬ 
cided by the Supreme Court of the State of Tennessee 
on February 5, 1944, in which the Court held in part 
as follows: 

“1. Taxation. 

A pipe line company delivering natural gas 
from another state to independent distributing 
agencies within the state was not ‘distributing 
natural gas’ within statute imposing tax for privi¬ 
lege of doing business. 

“2. Taxation. 

An isolated sale of gas by interstate pipe line 
company to customer within state pursuant to 
contract did not make company a ‘distributor’ of 
natural gas within statute imposing tax for privi¬ 
lege of doing business. 

“3. Taxation. 

Where distribution of natural gas was a joint 
enterprise carried on by interstate pipe line com¬ 
pany and domestic company, only a single tax for 
privilege of doing business was due and where 
paid by domestic company it could not be col¬ 
lected from pipe line company.” 

In discussing the Tennessee Gross Receipts Tax as 
it applied in 1944, and as it now applies in 1954, to 
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the operations of Petitioner, that being the case at 
bar, at Page 842 of the above cited Southwestern Re- 
ports (2nd Series), the Supreme Court of the State 
of Tennessee through Chief Justice Green held the 
following: 

“It will be observed with respect to natural gas 
that the tax is only levied on ‘distributing * * * 
natural gas’. The case before us, therefore, is in 
a narrow compass, a determinative question being 
whether the complainant is distributing natural 
gas, or is a distributor of that commodity in 
Tennessee.” 

In the discussion of the operation of the gas com¬ 
pany by Chief Justice Green, he points out the follow¬ 
ing: 


“The gas moves in a continuous flow from 
Louisiana to the points in Tennessee where the 
service pipes of the distributing agencies connect 
with the pipes of the complainant. Pressure is 
reduced at those points and the gas entering the 
service pipes of the other concerns measured at 
such places. The distributing agencies pay the 
complainant for the gas taken by them at these 
various connections and the complainant has 
nothing to do with the distribution and sale of 
the gas by such agencies. 

“Upon these facts we do not think it can be 
said that the complainant is distributing natural 
gas or is a distributor of natural gas in Tennes¬ 
see. * * * Of course a service company which 
took the gas from the pipes of the interstate car¬ 
rier and sold and distributed the same was liable 
to State taxation and regulation.” 
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And in conclusion, Chief Justice Green stated the 
following: 

“We do not think there is any liability on the 
part of the complainant for the Gross Receipts 
Tax during the time in which gas was being dis¬ 
tributed as a joint enterprise by complainant and 
Memphis Power and Light Company. It appears 
that the tax was paid during those years by Mem¬ 
phis Power and Light Company and the enterprise 
being joint, a sort of partnership, only one tax 
wras due. Only a single tax on the entity pursuing 
the activity.” 

From the above it is important to examine the man¬ 
agerial prudence exercised by Petitioner in, first of all, 
paying said tax and secondly, seeking by legal means 
to be relieved of the payment of said tax. According 
to the record there was absolutely no compulsion on 
the part of the petitioner to pay said tax; there were 
two letters written and only one conference held with 
the taxing authorities of the State of Tennessee in the 
full eight year period petitioner has been in operation, 
and there has never been a payment under protest fol¬ 
lowed by court action to secure a judicial ruling on 
the validity of said tax. 


It is known to be incumbent upon a public utility 
company to carry on its operations in an efficient man¬ 
ner and in the case of Re Capitol City Water Company 
(1919) 8 Mo P. S. C. R. 336, the Commission in that 
regard stated 

“increased operating costs due to inefficient meth¬ 
ods cannot be made the basis of higher rates” 


8 


also citing re Atlantic County Electric Company, PUR 
1918 B589. 


Again more succinctly stated in the case of Re 
Niagara Frontier Transit System , Case 14984, Jan¬ 
uary 8, 1952 (rehearing denied February 27, 1952) 
The Commission stated the following: 

“The Commission is not obligated to grant rate 
increases for the purposes of defraying expendi¬ 
tures not deemed necessary in the rendition of 
safe and adequate service . . . ” 

From these recent decisions it is apparent that it is 
incumbent upon the public utility corporation to use 
the most prudent discretion possible in its manage¬ 
ment and operation. In fairness to all parties, can 
it be said or even seriously contended on behalf of pe¬ 
titioner, that its officers used prudent managerial dis¬ 
cretion in its determination not to contest the validity 
of the Tennessee Cress Receipt Tax within the only 
forum open to them, that being the courts of the State 
of Tennessee? It is felt by the writer that this is un¬ 
tenable and can only be answered in the negative. 

It is interesting to note how this matter was ap¬ 
proached and casually explained by petitioner in its 
brief. An examination of Page 17 thereof will shed 
a small degree of light upon this subject. Contained 
within the first paragraph cn Page 17 of petitioner's 
brief is the following: 

“The only alternative which this young com¬ 
pany had was to pay the taxes under protest and 
sue to recover. This is the exclusive remedy in 
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Tennessee of a tax payer for refund of taxes il¬ 
legally exacted ... In good faith, the petitioner 
decided not to run the risks involved and pay the 
taxes under compulsion.” 

So we have as an explanation by petitioner as to 
why it did not exhaust its legal remedies in regard 
to the payment of said tax, which it considered illegal, 
the bland statement that the petitioner decided 4 ‘not 
to run the risks involved,” but it fails wholly to set 
out any risks that might accrue or be forced upon the 
petitioner and none have been shown within this rec¬ 
ord. Certainly the rate payers of the City of Nash¬ 
ville are entitled to, and guaranteed under the Natural 
Gas Act, more prudent managerial discretion than 
has been demonstrated by petitioner. 

It is important also to note that the most recent 
case in the State of Tennessee as to the validity of this 
tax, to wit, Memphis Natural Gas Company vs. Mc- 
Cardess sets out clearly and distinctly that the Ten¬ 
nessee Gross Receipt Tax is only levied on companies 
“distributing natural gas” and as above shown in this 
brief the petitioner is admittedly a “transmission com¬ 
pany” as opposed to a “distribution company.” With 
this admission on the part of petitioner, and with the 
law as it now is in the State of Tennessee, it is crystal 
clear that the Tennessee Gross Receipt Tax is invalid 
and illegal and same should not be allowed to be com¬ 
puted within the cost of service of petitioner in its re¬ 
quest for a rate increase merely because it is volun¬ 
tarily paid. 
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Contention No. 2 


From the record we determine that the petitioner 
owns all of the capital stock of the Nashville Gas Com¬ 
pany (earlier known as the Nashville Gas and Heat¬ 
ing Company) and that relationship has been in exist¬ 
ence shortly after the inception of petitioner, (app. 
53A). Also that both companies have been paying 
this identical tax since the inception of petitioner, 
(app. 53A). Further it is evident that only because 
of the dual corporate entity, i.e., petitioner being the 
parent and the Nashville Gas Company being the sub¬ 
sidiary, said tax is paid twice on the identical flow 
cf gas during an identical period of time. It follows 
that if there was a merger of this parent-subsidiary 
relationship there would only be one Tennessee Gross 
Receipts Tax liability, (app. 56A, 57A). 

In sustaining the contention of the City of Nash¬ 
ville below, the Federal Power Commission stated the 
following, (Page 16A of the Appendix) 

“From cur study of the situation, two conclu¬ 
sions seem abundantly clear. First, there is se¬ 
rious question of the liability of Tennessee Nat¬ 
ural for the payment of the Gross Receipts Tax, 
and Tennessee Natural has been remiss in fail¬ 
ing to contest the matter in the appropriate 
courts. Secondly, and more important to the de¬ 
cision at hand, the payment of the Gross Receipts 
Tax by both Tennessee Natural and Nashville 
Gas, in anv event, results from the dual corporate 
identity of the single enterprise transporting gras 
to and distributing gas in the City of Nashville. 
It was the possibility of just such a circumstance 
as this which prompted us to find in the first cer- 
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tificate of public convenience and necessity issued 
Tennessee Natural that: 

“ (9) By reason of the proposed ownership and 
operation of the stub line by a corporation other 
than Tennessee Gas (Transmission Company) or 
Nashville Gas, the estimated cost of transporta¬ 
tion of the gas ovev a distance of approximately 
14 miles would be excessive and would not con¬ 
stitute a reasonable element in the cost of such 
gas to the consumers of Nashville, Tennessee. 

“(10) The construction and operation by Ap¬ 
plicant of the facilities referred to in paragraph 
(a) (1) above, are and will be required by the 
present and future public convenience and neces¬ 
sity, provided such excess costs are not charged 
as a part of the rates and charges to Nashville 
Gas, and a certificate authorizing such proposed 
construction and operation, subject to this con¬ 
dition, should be issued as hereinafter ordered 
and conditioned. In the Matter of Tennessee 
Natural Gas Lines, Inc., and Tennessee Gas and 
Transmission Company, Docket No. G-575 (4 
F.P.C. 1127, 1129 (1945)”. 

And by further examination we find the importance 
to which the Federal Power Commission attached the 
existence of this dual corporate entity to this particu¬ 
lar application for rate increases as at Page 17A 3rd 
paragraph of the appendix we find the following: 

“To permit the Tax to be included in Tennessee 
Natural’s cost of service would impose on gas con¬ 
sumers in the City of Nashville an added tax and 
duplicate cost resulting solely from the ownership 
and operation of the pipe line by a separate cor¬ 
porate entity. As at the time of the Docket No. 
G-575 proceeding, ice find that this is contrary to 
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the public interest. Accordingly , the Gross Re¬ 
ceipts Tax must be eliminated in determining 
Tennessee Natural’s cost of service.” 

(Italics ours) 

It is abundantly clear that the Federal Power Com¬ 
mission was well within its rights to examine and 
scrutinize the inter-corporate relationship that existed 
between petitioner and Nashville Gas Company before 
making a determination as to the exclusion of the Ten¬ 
nessee Gross Receipts Tax. In the reported case of 
Re Illinois Bell Telephone Company (1951) 92 PUR 
NS164, it was held 

“that under the consideration of inter-corporate 
relationship the commission in discharging its 
statutory obligation in a proceeding to determine 
rates which are just and reasonable for a utility, 
which is a part of a nation wide system, must 
scrutinize carefully not only the operations of 
the applicant, whose intra-state rates are directly 
the subject of investigation, but also the inter¬ 
relations and arrangements between the appli¬ 
cant company and the system of which it is an in¬ 
tegral part”. 

Again in the case of Department of Public Service 
of Washington vs. Pacific Telephone and Telegraph 
Company , 37 PUR NS321 the following was held: 

“Public Utility Companies are required to pro¬ 
vide service in a reasonably efficient and economi¬ 
cal manner, and the public cannot be required to 
pay rates to cover operating expenses in excess of 
those which would be incurred by a reasonably 
prudent management , taking full advantage of 
savings obviously available through ordinary op¬ 
eration. (Italics ours.) 





Again in the case of San Diego Land and Town 
Company vs. Ja&per (1903) 189US439 the court held 
as follows: 

“The United States Supreme Court has held 
that recorded operating expenses for a public 
utlity enterprise need not be accepted by regula¬ 
tory authorities for the purposes of fixing rates 
in the absence of the showing that suxh expenses 
are reasonable in amount” (Italics ours.) 

Again, in the recent case of Reno Power , Light and 
Water Company vs. Public Service Commission , 298 
Federal 790, the court very boldly stated the following, 

“The Utility Company should be permitted to 
earn the cost of operation and a fair return; but 
in addition to a fair return it is not entitled to 
earn whatever it might choose to spend as its ex¬ 
pense account is limited to the reasonable cost of 
operation to the exclusion of expenditures too 
large or otherunse improper , unjust or unfair to 
its patrons .” (Italics ours.) 

Petitioner in this cause has chosen of its own voli¬ 
tion to operate along with the Nashville Gas Com¬ 
pany as dual corporate entities. This choice is unex¬ 
plained on this record, but judicial notice can be taken 
in explanation, and that being that two corporations 
must necessarily have two sets of officers and thereby 
two sets of salaries are effected. It is well to observe 
that it matters not to the intervenor that this dual 
corporate entity exists. If the officers of both corpora¬ 
tions choose to continue this imprudent management 
insofar as the rate payer is concerned, that of course 
is their business but it is strenuously objected to when 
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this dual corporate entity creates an additional bur¬ 
den and causes the rate payer of the intervenor to pay 
higher rates than said rate payer would pay if this 
dual corporate entity did not exist. By the cases above 
cited it is crystal clear that a public utility corpora¬ 
tion is compelled to operate with the highest possible 
degree of efficiency and upon a prudent basis. Can 
it be said that petitioner is so operating in view of the 
record in this cause? It is apparent that this must 
be answered definitely and positively in the negative. 

It is apparent from this record that when Tennessee 
Natural was granted its original franchise as the re¬ 
sult of the case in Docket No. G-575 as reported in 
4FPC1127,1129, the commission was cognizant of this 
dual corporate entity and the abuses to which it could 
be put insofar as the rate payer is concerned. The 
Commission set out certain restrictions at that time 
which must be observed throughout the continual oper¬ 
ation of petitioner. In spelling out these restrictions it 
said as follows, and in pail; “(9) By reason of the pro¬ 
posed ownership and operation of the stub line by a 
corporation other than Tennessee Gas Transmission 
Company or Nashville Gas, the estimated cost of trans¬ 
portation of the gas over a distance of approximately 
14 miles would be excessive and would not constitute 
a reasonable element in the cost of such gas to the 
consumers of Nashville, Tennessee. 

“(10) The construction and operation by Appli¬ 
cant of the facilities referred to in paragraph (a) (1) 
above, are and will be required by the present and 
future public convenience and necessity, provided such 
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excess costs are not charged as a part of the rates and 
charges to Nashville Gas, and a certificate authorizing 
such proposed construction and operation, subject to 
this condition, should be issued as hereinafter ordered 
and conditioned.” This restriction was providently 
placed in said original franchise for the sole protection 
of the rate payers of the City of Nashville and in com¬ 
pliance with the Natural Gas Act, especially to save 
the rate payer from exploitation at the hands of pe¬ 
titioner. 

Now comes petitioner and contends that the restric¬ 
tions above cited contained in the original franchise 
were illegal and are now without force and effect in 
the determination of the present case. The decision 
of the commission in Docket No. G-575 was never ap¬ 
pealed to the proper forum and in fact there was never 
a petition filed for a rehearing of said case. The pe¬ 
titioner now stands without merit to be heard on any 
such untenable contention. Section 19 (a) & (b) of 
the Natural Gas Act of June 21, 1938 (Title 15USC, 
Section 717R), (Petitioner’s Brief, Pages 10 and 11) 
clearly sets forth the procedure that must be followed 
in the event any party is dissatisfied with the findings 
of the Federal Power Commission. Section 717R(a) 
sets out in part that “Any person, state, municipality, 
or state commission aggrieved by an order issued by 
the commission in a proceeding under this chapter to 
which such a person, state, municipality, or state com¬ 
mission is a party may apply for a rehearing in thirty 
days after the issuance of such order .... no proceed¬ 
ing to review any order of the commission shall be 
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brought by any person unless such person shall have 
made application to the commission thereof.” 

Section 717R(b) in part sets out as follows: Any 
party to a proceeding under this chapter aggrieved by 
an order issued by the commission in such proceeding 
may obtain a review of such order in the United States 
Court of Appeals for the District of Columbia, by filing 
in such court within sixty days after the order of the 
commission upon the application for a rehearing, a 
written petition praying that the order of the commis¬ 
sion be modified or set aside in whole or in part. 

It is apparent from the above that within a period 
of sixty days after the issuance of the order in Docket 
No. 6-575 all matters contained therein were concluded 
and the petitioner is now legally estopped from in a 
collateral manner attempting to attack said order and 
attempting to use that method of substantiating peti¬ 
tioner’s contentions in this cause. Petitioner cannot 
now be heard, and comes too late to avail himself of 
rights to which it was entitled some sixty days, and 
no more, after the final order issued in Docket No. 
G-575. 

Petitioner further contends that a 3.2% rate of re¬ 
turn is not a “fair rate of return” and does not pro¬ 
vide for “just and reasonable rates” as provided by 
the Nashville Gas Act. Again petitioner cannot be 
heard to complain cf what it considers a fair rate of 
return as the specific rate of return now complained 
of was brought on by the complete lack of managerial 
prudence which has been enumerated above. Having 
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placed itself in this position this Court is not the 
proper forum for a plea of mercy, but the directors of 
the dual corporate entities could very well afford the 
relief sought by simple merger and thereby serve all 
parties in a more reasonable, economic, efficient and 
prudent manner. 


CONCLUSION 

It is therefore contended by this intervenor that the 
order of the Federal Power Commission adopted and 
issued April 16, 1954 should be sustained in every 
respect and the petition to review filed on behalf of 
petitioner should be henceforth dismissed. 

Respectfully submitted, 

Benson Trimble, 

Special Counsel , 

City of Nashville, 

537 Third National Bank Bldg. 
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